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No. 3474

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

John Tuppela,

Appellant,

vs.

Chichagoff Mining Company,
Appellee.

Upon Appeal from the United States District

Court for the District of Alaska,

Division No. 1.

APPELLEE'S BRIEF

(For convenience the word ''Record" will be used

in referring to the printed Transcript of Record.)

In this action plaintiff below, appellant here,

seeks to establish an equitable title by resulting

trust in his favor as against Chichagoff Alining

Company, a corporation, defendant below, appellee

here, to an undivided one-half interest in certain
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lodc mining claims located on Cichagoff Island,

Sitka Mining District, Territory of Alaska, and asks

for an accounting.

The trial judge ruled that he would not go into

an accounting at the trial but would confine the

trial to the question of title, and if he found ap-

pellant had any title he would thereafter refer the

matter of accounting to a referee.

(Record pp. 263, 264, 265)

ARGUMENT
I.

Summary and Discussion of Evidence.

Since nearly all of the evidence in this case has

a more or less intimate bearing upon every legal

question involved, we believe it will be more helpful

to the court if we summarize and discuss the evi-

dence first.

The Physical Situation.

What is known as Chichagoff Gold Mine is lo-

cated in a shearzone rumiing approximately in a

straight line through a mountain called on the

record "Gold Moimtain," from the beach on the

south to the beach on the north, the mountain form-

ing a peninsula on the shore of Chichagoff Island.

(Testimony, James L. Freeburn, Record p. 393).

In the evidence the shear-zone is sometunes called

the "lode." The term shear-zone means a zone of

shattred rock between two faces of solid rock caused



by a fracture and movement of the earth's crust,

and tlie grinding or shearing, one against the other,

of the two faces of the fractured rock of the country.

(Testimony George T. Jackson, Record p. 375;

Testimony James L. Freebuni, Record p. 417 ; Tes-

timony P. R. Bradle}^, Record, pp. 444-445). Shear-

zones abound in mountainous countries. They vary

in width from a few feet to several hundred feet.

They are discernible on the surface of the earth and

extend to an unkno^vn depth. There are a number

of shear-zones in this same moimtain. (Testimony

James L. Freeburn, Record pp. 416-417-418). Shear-

zones sometimes extend for many miles in length.

As instanced in evidence the shear-zone which is lo-

cated on Juneau Gold Belt can be traced on the sur-

face for a distance of eighty miles, but ore is foimd

in very few places on that shear-zone. (Testimony

Geo. T. Jackson, Record p. 383). The existence of a

shear-zone is no indication of the presence of gold.

The persistence of a shear-zone in which gold has

been found at any given point is no indication that

gold will be found in the same shear-zone further

along. (Testimony George T. Jackson, Record p.

383; Testimony James L. Freeburn, Record p. 415-

416 ; Testimony P. R. Bradley, Record p. 445, also p.

449).

The mining claims lying on the shear-zone here

involved, enumerated consecutively northward from

the beach on the South are as follows: "Young No.

1," "Young No. 2," "Young No. 3," "Golden

Horn," "Golden Gate," the "Over the Hill" and
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the "Rising Sim.
'

' The first five lie on the southerly

slope, the Over the Hill overlaps the crest and the

Rising Sun lies on the northerly slope of the moun-

tain. None of the other clamis referred to in the

pleadings and evidence are located on this shear-zone.

(Defendant's Exliibit 5, Map, Record p. 684; Tes-

timony James L. Freeburn, Record pp. 391-393 inc.)

On the North slope of the mountain from the

"Rising Sun" claim down to the North beach there

is a distance of 3,000 feet on this shear-zone upon

which no claims have been located. (Testimony

James L. Freeburn, Record p. 393 also p. 415). The

lower portion of the map represents the surface boim-

daries and relative position of the above enumerated

claims. The upper part of the map represents a cross

section of the mountain following the shear-zone

showing contour of mountain and the several work-

ings of Chichagoff Mine as if one side of the moun-

tain had been removed exposing the shear-zone and

the observer were standing off to one side. The first

of these workings running from right to left on the

map are in Yoimg No. 2 claim. This is called the

'

' Chichagoff Ore Shute. '

' The ore body out-cropped

on the surface. This was the original Chichagoff

Mine. The second workings are in the Golden Horn

claim. This is called the "Golden Gate Ore Shute."

The ore body out-cropped on the surface. The third

workings are in the Golden Gate Claim. This is

called the "Temby Ore Shute." This ore body does

not outcrop on the surface though there is a slight

surface deposit on the Southerly margin of the
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claim which does not connect with the ore body

found at a great depth below. (Testimony of James

L. Freeburn, Record pp. 394-395). This Temby Ore

body was not discovered until April 3, 1916, when it

was reached by appellee's main tunnel. (Testimony

James L. Freeburn, Record p. 442). The fourth

workings are in the Over the Hill clami. This is

called the "Rust Ore Shute." There is no outcrop

of ore on the surface, either of the Over the Hill

or the Rising Sun claims. There is nothing on

the surface of these tw^o claims but a small stringer

of quartz off to one side of the shear-zone. This

carries no values. (Testimony, James L. Freeburn,

Record pp. 395 to 398 inc.)

Appellant testified that he never found gold on

the Over the Hill, but did on the Rising Sun.

(Record pp. 175-176). Appellant's witness, T. W.
Baker, testified that he saw quartz somewhere near

the apex of the moimtain when appellant was at work

in 1912, which looked like that on the "Golden Gate"

claim, but he did not know the value and did not

take any assays of it. (Record pp. 194 to 196 inc.)

Mr. Freeburn testified that he had been on the sur-

face of these two claims many times; that he found

at about the dividing line of the Over the Hill

and Rising Sun claims a stringer of quartz ly-

ing horizontally off to one side of the shear-zone.

That he took twelve samples at intervals of five feet,

none of which carried any values. (Record p. 397).

An out-crop of quartz is no indication of value. (Tes-

timony P. R. Bradley, Record p. 458). No ore was
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found in the Over the Hill claim until in April

1917. This was at a depth of about 2,000 feet from

the surface. The length of the ore body was not

known until November, 1917. No appreciable min-

ing was done in this ore body until January or Feb-

ruary, 1918. (Testimony of James L. Freeburn, Rec-

ord p. 423, also p. 483 ; Testimony of James Chapa-

dos. Record pp. 503-504). All of these ore bodies

were explored and Avorked through appellant 's main

tunnel. The Temby Ore Shute in the '

' Golden Gate '

'

claim and the Rust Ore Shute in the "Over the Hill"

claim were both discovered by extending this main

tunnel through those two claims. This tunnel at the

time of the trial had been driven beyond the Over

the Hill into the Rising Sun claim to a distance

of 350 feet without discovering any ore in the Ris-

ing Sun claim. (Testimony of James L. Freeburn,

Record p. 424).

This main tunnel starts 500 feet from the South

beach, the portal being on Young No. 2 claim. At

the time of the trial it extended for a distance of a

little over 5,000 feet following the shear-zone into the

mountain. (Defendant's Exhibit 5, Map, Record p.

684; Testimony of James L. Freeburn, Record p.

399-400) . The distances beginning at the beach and

running along the shear-zone to the mouth of the

tunnel, then following the tunnel into the mountain,

are as follows

:

From the beach to the mouth of the tunnel it is

about 500 feet; (Testimony James L. Freeburn, Rec-
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ord p. 435). Ap23ellant's witness, B. D. Stewart,

gave this distance as about 1,500 feet. (Record p.

254). From the mouth of the /runnel to the first

ore body (Chichagoff Shute) it is between 720 to

800 feet (Testimony B. D. Stewart, Record p. 254;

Testimony James L. Freeburn, Record p. 428) . The

distance through the first ore body is about 200

feet. (Testimony James L. Freeburn, Record p.

410). From this ore body to the next ore body, the

Golden Gate Ore Shute in the Golden Horn claim,

it is about 1750 feet of barren ground. (Testimony

James L. Freeburn, Record p. 428). Appellant's

witness, Stewart, gave this distance as about 2000

feet (Record p. 254). Following the tunnel, the

length of the Golden Gate Shute in the *' Golden

Horn" claun is between 500 and 600 feet. (Testimony

of B. D. Stewart, Record p. 250) . The distance along

the tunnel from the last mentioned ore shute to the

point in the tunnel marked by a cross mark is be-

tween 50 and 60 feet. This is barren ground. (Tes-

timony of James L. Freeburn, Record p. 412). This

cross mark indicates the point to which the tunnel

had been driven on the shear-zone on October 16,

1915, the date when appellee purchased appellant's

supposed interest in the Over the Hill and Ris-

ing Sun claims at the guardian's sale hereinafter

mentioned. This point is about 900 feet from the

southerly line of the Over the Hill claim. (Testi-

mony James L. Freeburn, Record p. 437). The

Temby Ore Shute in the Golden Gate claim had

not then been discovered. The point indicated by
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the cross is about 950 feet from the point where ore

was first struck in the Over the Hill claim in

April, 1917, which claim is less than 550 feet in ac-

tual length. (Testimony James L. Freeburn, Record

p. 413).

The hypothetical question as propounded to wit-

ness George T. Jackson (Record p. 379) and at first

propounded to witness James L. Freeburn (Record

pp. 413-414) was based upon the distances as testi-

fied to by the appellant's witness B. D. Stewart as

above noted. After the witness Freeburn 's testi-

mony had modified the distances as given by Stew-

art, the witness Freeburn was asked w^hether the

modified distances would change his answer to the

hypothetical question. He answered "No." (Record

pp. 442-443). The hypothetical question as pro-

pounded to witness P. R. Bradley (Record p. 454)

was based upon the distances as testified to by wit-

ness Freeburn and as shown by measurements on the

map (Defendant's Exhibit 5) the original of which

is on a scale of 100 feet to the inch. (Testimony of

James L. Freeburn, p. 428).

The history of the exploration and development

of these clahns as detailed by James L. Freeburn,

Manager of the mine, and mining engineer of 33

years' continuous practical experience, if read in

this connection, mil throw much light on the entire

case. (Record pp. 390 to 443 inc.)
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Appellant' Claim of Title.

In his amended complaint appellant claims an

undivided one-half interest in four claims known as

^'Over the Hill, "Rising Sun," "Pacific" and

"Golden West." He claims to be the sole owner of

another claim loiown as the "Porphyry." (Amended

Complaint Pars. II and III; Record pp. 2-3). There

was no evidence that any of these claims have or

ever had any real value save the Over the Hill.

At the trial the contest narrow-ed down to the Over

the Hill and Rising Sun claims.

At the time of the guardian's sale hereinafter

mentioned, the Over the Hill was of purely specu-

lative and uncertain value. (Testimony George T.

Jackson, Record pp. 379 to 385 inc.; Testunony

James L. Freeburn, pp. 413-415 inc.; Testimony P.

R. Bradley, Record p. 446-458 inc.) The Rising

Sun is a mere location upon which no ore has been

discovered. Its value, if any, is still purely specu-

lative. (Testimony, James L. Freeburn, Record p.

424).

The trial court found that both of these claims

were of uncertain and purely speculative value at

the tune of the guardian's sale. (Finding of Fact No.

1, Record p. 38). At the trial appellee waived all

claim to the "Porphyry" and "Golden West"

clamis (Record p. 267). The "Golden West" had

long been abandoned. (Testimonj^ James L. Free-

burn, Record p. 440). Appellant offered no evidence
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as to the title of the *' Pacific," and *' Porphyry"

claims.

It is undisputed that the Over the Hill claim

was located on March 27th, 1906, in the name of one

H. A. Bauer alone, and the location notice in his

name was duly filed and recorded; that Bauer con-

veyed this claim to the appellee Chichagoff Mining

Company on December 9th, 1915 ; that he never con-

veyed this claim to anyone else and that the United

States patent was issued to appellee therefor on

January 3, 1919. (Amended Complaint Par. VI,

Record p. 7). This location notice was signed H. A.

Bauer by his agent, Wm. B. Hanlon, and was wit-

nessed by appellant, John Tuppela, and one Chas.

Peterson. (Plaintiff's Exhibit B; Record pp. 507-

508.)

Appellant's sole basis of claim to any interest

in the Over the Hill claim is an alleged oral grub-

stake agreement which he testified was made between

himself and one W. R. Hanlon on the one side, and

H. A. Bauer on the other, some tune in the fall or

winter of 1905 on board the steamship Cottage City

at Sitka on which vessel Bauer was then leaving for

Seattle, by which agreement he testified Bauer was

to furnish the grub and the other two were to go by

boat to Chichagoff Island and prospect for mining

claims in the following spring. (Record p. 139). He
assumed that each was to have a third interest in

any claims found, but on cross examination he re-

peatedly stated that there was no agreement for any
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specific interest. For example we cite the follow-

ing from his testimony on cross examination

:

"Q. And you were each to get a one-third

interest in what you discovered?

A. Yes.

Q. That was the agreement.

A. No, no agreement, but prospecting

Chichagoff Island next spring.

Q. Nothing said about any interest in the

claims, was there ?

A. No ; he said go to Mills' store and get grub

in Bauer's name.

Q. He (Bauer) didn't say how the claims

were to be taken up, did he ?

A. Didn't say nothing. (Record pp. 155-156).

Again he said:

''Q. And did he (Bauer) say this, each one

was to get a third interest in what you found ?

A. No, he didn't say that.

Q. He didn't say how much of an interest you

were to have, did he?

A. He didn't say nothing except to go. * * *

Q. Bauer didn't say how much of an interest

you were to have, did he?

A. No, Bauer didn't say nothing." (Record

p. 189).
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In this connection it is significant that in para-

graph II of his original reply in this case, appellant,

referring to the time of the location of the Over the

Hill alleged ''that said W. R. Hanlon at said time

had some sort of agreement, the precise nature of

which is to the plaintiff unknown, with one H. A.

Bauer, whereby said Bauer was to share equally be-

tween hun and said Hanlon in whatever properties

the said Hanlon might acquire by location or other-

wise on said prospecting venture." Appellant swore

to this reply on September 13, 1919, only two months

before the trial. (Record p. 186; Defendant's Ex-

hibit 1, Record p. 591). This cannot be reconciled

with his testimony that he was present and a party

to an agreement with Bauer on the Cottage City at

Sika in the fall of 1905.

Appellant further testified that Hanlon subse-

quently took in a fourth man, one Charley Peterson,

primarily to help sail the boat, (Record p. 139),

which, as he apparently inferred, reduced the share

of each to a one-fourth interest in whatever claims

might be located. (Record pp. 142-189). Both Bauer

and Hanlon denied that there ever was any meeting

of the three men on the Cottage City, or elsewhere

and denied the existence of any agreement except an

employment for wages. (Testimony Bauer, Record,

pp. 316-371; Testimony Hanlon, Record pp. 274-

275). The trial court found that there was no such

agreement. (Finding of Fact No. IV, Record p. 40).

In the year 1912, Hanlon and appellant Tup-



-15-

pela, apparently believing that they could advertise

Bauer out because he had not paid their wages (Tes-

timony, Tuppela, Record p. 180) asserting that they

were then co-owners with H. A. Bauer of the Over

the Hill claim, published a notice of forfeiture

against Bauer, claiming that he had not paid for the

performance of the assessment work upon said

claim for the years 1909, 1910 and 1911. (Plaintiff's

Exhibit H, Eecord pp. 530 to 533 inc.) But as ob-

served by the trial judge in his memorandum opin-

ion, not being co-owners with Bauer they could not

advertise him out. (Record p. 52). This notice of

forfeiture was not published in the newspaper near-

est the claim either in a direct line or by the usual

course of travel. Of this fact the evidence is con-

clusive. (Testimony, H. A. Bauer, Record p. 132, also

p. 135).

Appellee's Clai:ms of Tittle.

The appellee, Chichagoff Mining Company,

claims the complete equitable and legal title to the

"Over the Hill" claim, and an undivided one-half

interest in the "Rising Sun" claim from the follow-

ing sources

:

First, through a conveyance of the entire Over

the Hill claim from H. A. Bauer, the locator and

sole owner of said claim, duly executed and delivered

December 9th, 1915. (First Affirmative Defense,

Amended Answer, Par. V; Record p. 16). The exe-

cution of this conveyance is admitted by appellant.



-16-

(Re}3ly to First Affirmative Defense, Par. Ill, Rec-

ord p. 26).

Second, through two conveyances, one from W.
R. Hanlon to the company duly executed and deliv-

ered on February 12, 1913, purporting to convey an

undivided one-half interest in the Over the Hill

claim. (Third AffirmatiA^e Defense, Amended An-

swer Par. Ill, Record p. 20, Plaintiff's Exhibit M,

Record pp. 543-546 inc.)

The other, a guardian's deed executed and de-

livered by one W. P. Mills on October 19, 1915, as

guardian for the estate of appellant, John Tuppela,

then an insane person confined in the Morningside

Hospital for the Insane at Portland, Ore., purporting

to convey an undivided one-half interest in the Over

the Hill claim and the Rising Sun claim, to-

gether wdth other claims not now material. (Second

Affirmative Defense, Amended Answer Par. I and

II, Record pp. 18-19; Plaintiff's Exhibit S, Record

pp. 578-583 inc.) Through this guardian's deed ap-

pellee claims complete equitable title to an undivided

one-half interest in the Rising Sun claim. Sub-

ject only to the paramount title of the United States,

no patent to said claiui having yet issued. (First Af-

firmative Defense, Amended Answer, Par. VII,

Record p. 17).

Appellee claims the complete, legal and equit-

able title to the Over the Hill claim by reason of

having acquired all titles and claims of title and by
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patent to it from the United States Government for

the whole of said claim, duly issued on January 3rd,

1919. (First Affirmative Defense, Amended Answer

Par. V, Record p. 16). The issuance of this patent

is admitted by the appellant. (Amended Complaint

Par. VI, Record p. 7).

Appellee, as to both of said claims, interposed

the further defense of estoppel by laches in that ap-

pellant, John Tuppela, having regained his sanity,

was discharged from the asyliun as fully cured on

December 18th, 1917, and though having full knowl-

edge of all the facts and that appellee, claiming to be

sole owner, was expending large sums of money in de-

veloping said claims, did not assert any interest

therein as against appellee until the conmiencement

of this action, May 8th, 1919, about a year and a half

after his discharge from the asylum. (Third Affirm-

ative Defense, Amended Answer, Pars. VI and VII,

Recordpp. 22, 23, 24).

H. A. Bauer testified in substance that some

time in the fall of 1905, Hanlon, who was then and

had been previously in his employ, on a salary, was

commissioned by Bauer to prospect for and locate

mining claims for Bauer on Chichagoff Island ; that

all the locations were to belong to Bauer (Record p.

326) ; that Hanlon 's employment was on a salary

which Bauer paid; that he authorized Hanlon to se-

cure the necessary assistants and supplies at Bauer's

expense, and that he jDaid Tuppela and Peterson

wages for this trip. (Record p. 321). He stated that
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for supplies and labor and subsequent assess-

ment work he paid out on the claims located

on this trip a total of over $9,000. (Record p.

321). He testified to a number of items but could

not state many specific items and times of pajanent

because his old records and cancelled checks had been

destroyed. (Record pp. 344-346). He denied that he

ever at any time had an}^ grub-stake agreement or

any agreement of any kind with appellant Tuppela

except insofar as Hanlon employed Tuppela to as-

sist him in locating claims for Bauer. (Record p.

316). In answer to questions by the Court, Bauer

categorically denied ever at an}^ time or place hav-

ing made any such agreement. (Record p. 371)

.

W. R. Hanlon corroborated Bauer in all of this.

He testified that he himself hired the boat and that

Bauer paid for it; that he was on a regular salary

and that Bauer paid for all the work done on this

trip; and that he bought the outfit and that Bauer

paid for it. (Testunony, W. R. Hanlon, Record pp.

276, -277, 278) . Hanlon further testified in substance

that in September, 1905, some months before the

transaction here involved, he made a discovery and

located a claim called the "Seafoam." (Record pp.

272-273; Defendant's Ex. 3, Record pp. 600-601).

This location was for one Bernard Hirst, who after-

wards abandoned it. (Testimony, W. R. Hanlon,

Record pp. 274-276). That he (Hanlon) in March,

1906, in the execution of his emplo^aiient by Bauer,

employed Tuppela and Peterson on daily wages to

assist him; that these three men went in a sailboat
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to Chichagoff Island, and that Hanlon personally

then located substantially the same ground as for-

merly covered by the ''Seafoam" calling the new lo-

cation "Over the Hill," which location was made for

Bauer and in Bauer's name alone (Record p. 277).

That although he hired the appellant and Peterson to

assist him generally in navigating the boat, with the

supplies and in making locations for Bauer, and that

Bauer j^aid their wages (Record p. 278), yet so far

as this particular claim was concerned he, Hanlon,

was the sole discoverer and the only one who did any-

thing in the location of this claim. He testified par-

ticularly that appellant Tuppela had no part in mak-

ing this location, and never had any interest in this

claim (Record pp. 277-278-285-297). This was the

first claim located on this trip.

It is true that on cross examination it developed

that some of Hanlon 's statements were at variance

with statements made by him in his pleadings and

at the trial of a suit which he himself had previous-

ly waged against the appellee, Chichagoff Mining

Company, to recover for himself an interest in cer-

tain claims (Record pp. 292-294), but as observed

by the trial judge in his memorandum opinion, he

lost that suit and though he was falsifying at one

trial or the other, it is more likely that he was falsi-

fying at the trial w^here his own interests were at

stake than at the trial of this case in the outcome of

which he had no interest whatever. (Record pp. 49

and 50; see also Record pp. 311-312-313).
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It was asserted b}^ appellant at the trial that

even if there was no agreement between Bauer and

Tui)pela directly, yet Bauer was bound by the acts

of Hanlon who it was asserted was Bauer's agent,

and who it was further asserted agreed with Tuppela

and Peterson that they, Bauer and Hanlon, should

have a fourth interest in whatever claims were lo-

cated. Bauer, however, denied that Hanlon ever had

any authority to make any such agreement for Bauer.

(Record p. 327). This he reiterated in answer to

questions by the Court. (Record p. 371). Hanlon

denied that he ever made any such agreement.

On this question Hanlon testified, in substance,

that after he, Tlippela and Peterson had reached

Chichagoff Island he located the Over the Hill

claim in Bauer's name, but Tuppela and Peterson

expressed the desire to locate some of the claims in

their own names ; that Tuppela refused to work un-

less he was given an interest in the Mystery claim;

(Record p. 282) that he (Hanlon) finally agreed to

this but understood that Bauer should have an in-

terest in any claims so located since he was paying

them wages, and that thereafter four other claims

known as the *' Mystery," "Authentic," "Aurated"

and "Cablegram" were located (Record p. 280).

These four claims are not here involved except evi-

dently as bearing on Peterson's testimony and on

Bauer's subsequent acts and as corroborating Han-

Ion's testimony. The claims located on this trip

stated in chronological order are as follows

:
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'^Thc ''Over the Hill," located March 27th,

1906, in the name of H. A. Bauer alone. (Plaintiff's

Exhibit B, Record pp. 507-508).

The "Mystery," located March 28th, 1906, in

the names of Tnppela and Peterson. (Plaintiff's Ex-

hibit C, Record pp. 515-516).

The ''Authentic," located April 12, 1906, in the

names of Tuppela and Peterson. (Plaintiff's Ex-

hibit D; Record pp. 518-519).

The "Aurated," located April 13, 1906, in the

names of Bauer, Hanlon, Tlij^pela and Peterson.

(Plaintiff's Exhibit D, Record pp. 517-518).

The "Cablegram," located April 15th, 1906, in

the names of Bauer, Hanlon, Tuppela and Peterson.

(Plaintiff's Exliibit D, Record pp. 520-521).

These locations and the names of the locators

of the respective claims evidence a contemporaneous

construction of Avhatever agreement there was be-

tv^een Hanlon, Tuppela and Peterson, and strongly

corroborate Hanlon 's version of that agreement.

Peterson's deposition was taken. He is a Finn

as is also the appellant. (Record p. 92). The be-

ginning of his examination was without an inter-

preter. He was asked what was the agreement be-

tween Hanlon, Tuppela and himself as to the interest

each w^as to have in the claims located on this trip.

He answered: "Well, what I understand is that
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everj'one is to get what he finds." (Peterson's Depo-

sition, Record p. 84). Thereafter through his

brotlier acting as interpreter, he changed his testi-

mony and said that "the understanding was that

there should be equal pay for four of the men, '

' and

that he, Peterson, was to have a quarter interest,

Record pp. 85-86) thus contradicting his first state-

ment that each was to have what he found. It will

doubtless be asserted that his first statement was er-

roneous because he did not know the English lan-

guage well enough to fully comprehend the question.

It is obvious, however, that, whether he understood

the question or not, he did understand what he him-

self was saying and that his statement that each was

to have what he found was an uninfluenced state-

ment of an independent fact. It is thus entitled to

far greater credit than his subsequent testimony

drawn from him through an interpreter. His first

statement is in substantial agreement with Hanlon's

testimony, and is corroborated by the contemporan-

eous acts of the three men in locating the above men-

tioned five claims. It also corroborates Hanlon's

statement that appellant never had any interest in

the ''Over the Hill" claim since it is undisputed that

Hanlon alone made that discovery. Appellant him-

self so testified. (Record p. 161). Peterson further

testified that he had no agreement with Bauer, but

only with BiUy Hanlon. (Record p. 88).

AjDpellant knew when these locations were made
that he at least was to have no interest in the Over
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the Hill claim. He testified that Haiilon wrote

the location notices and said : "I am going to put you

in the Mystery and Charley Peterson and my name

and Bauer's in the Over the Hill," and that the

Mystery was located in appellant's and Peterson's

names and the Over the Hill in the names of Bauer

and Hanlon. (Record p. 162).

On January 10th, 1907, Peterson deeded to

Bauer all of his interest in all five of the above enu-

merated claims and other claims. (Plaintiff's Ex-

hibit E, Record pp. 522, 523, 524). On the same day

Bauer took from Appellant, Tuppela, a power-of-

attorney "to dispose of all my interest" in the same

claims, (Plaintiff's Exhibit G, Record pp. 528-529)

and took a like power from Hanlon. At the trial ap-

pellant asserted that this, though almost a year after

the location of the claims, was a contemporaneous

construction of the original agreement, or at least a

ratification by Bauer of whatever Hanlon agreed to

with Peterson and Tuppela. But as the trial court

evidently believed (see Finding of Fact No. IV;

Record p. 41) if that agreement w^as as Hanlon tes-

tified and as Peterson at first testified, and as shown

by the written contemporaneous evidence furnished

by the location notices themselves, neither Tuppla

nor Peterson ever had any interest whatever in the

Over the Hill claun, either by agreement with

Bauer or with Hanlon or otherwise.

^loreover, in explanation of this matter, Bauer

testified, in substance, that he was a mining pro-
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moter and when he took this deed and the powers

of attorney, he mtended to foim a corporation to

exploit claims on Chichagoff Island; that he knew

that Tuppela and Peterson claimed an interest in

some of these claims, but just what claims he was

not then advised ; that he did not know the state of

the record as to the location notices, and being

anxious to avoid all complications took a blanket

deed from Peterson and a blanket power of altoiney

from Tuppela to enable him to handle ail of the

claims. (Record pp. 364 to 309 inc.) AppelLmt him-

self testified that Bauer said at that time that he

wanted the powder of attorney because he was going

to organize a stock company. (Record p. 142). As

the trial judge observed in his memorandum opinion,

"This explanation is not unreasonable" (Record p.

50). The court found accordingly that Bauer by

taking the power of attorney did not intend thereby

to acknowledge and did not thereby acknowledge

that appellant Tuppela did in fact have any interest

in the Over the Hill claim. (Finding of Fact No.

IV; Record p. 41).

The Guaedian^s Sale.

The "Rising Sun" claim was located by appel-

lant Tuppela in his own name on July 22, 1910.

(Plaintiff's Exhibit I, Record pp. 534-535). It is

admitted in this case that on June 4, 1914, appellant

Tuppela was duly and regularly and on legal notice,

by the United States Commissioner and Ex-Officio

Probate Judge for Sitka Precinct, District No. 1,
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Alaska, adjudged insane and regularly ordered com-

mitted to the Morningside Hospital for the Insane

at Portland, Oregon, (Record pp. 265-266, also pp.

269, 270, also p. 506), that institution being the legal-

ly designated place of detention and care for the

Alaska insane (Record p. 506) and that on June 11,

1914, he was delivered by the Deputy U. S. Marshal

into the custody of the superintendent of that insti-

tution. (Record pp. 505-506). He remained there

until December 19, 1917, when he was discharged as

fully recovered. (Reply to Answer to Amended Com-

plaint, Record p. 32). At the time of this inquest of

insanity one A. G. Shoup was appointed by the pro-

bate court guardian ad litem for appellant. (DeAr-

mond's testimony, Record pp. 473-474).

Appellant offered in evidence a transcript of a

large part of the probate proceedings leading up to

the guardian's sale. Appellee objected on the ground

that, in a collateral action such as this, the only rec-

ords material and admissible were the order appoint-

ing the guardian, the guardian's bond and bond on

sale, the order of sale, confirmation of sale and the

guardian's deed. This transcript was admitted over

this objection. (Record p. 208; Plaintiff's Exhibit

R; Record pp. 553 to 578 inc.) This compelled ap-

pellee to introduce the parts of the probate record

which appellant had omitted. (Record pp. 474 to 479

inc. ; Defendant's Exhibits 6, 7, 8, 9, 11, Record pp.

602 to 619 inc. and pp. 623 to 625 inc.)

On June 13, 1914, A. G. Shoup as friend and
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guardian ad litem for appellant Tuppela, filed with

the probate court for Sitka Precinct, First Division,

Alaska, R. W. DeArmond, Commissioner and Ex-Of-

ficio Probate Judge, a petition alleging that John

Tuppela had been adjudged insane and had been

conmiitted to said asylum; that he had an estate in

Sitka Precinct consisting of a house at Sitka and

some mining claims on Chichagoff Island, also in

said precinct, and praying that a guardian be ap-

pointed to collect and preserve said estate. This pe-

tition was not verified. (Record p. 554). Upon the

filing of this petition, to-wit, June 13, 1914, R. W.
DeArmond, w^ho was then and still is United States

Commissioner and Ex-officio Probate Judge for the

Territory of Alaska, Division No. 1, Sitka Precinct,

sitting as Probate Judge, made an order directing

that notice be given to all persons interested that a

hearing would be had upon said petition by said

court at the office of said Commissioner and Ex-of-

ficio Probate Judge at Sitka, Alaska, at the hour of

ten o'clock in the forenoon of the 24th day of June,

1914, by posting three copies of notice of said hearing

in three conspicuous places in the town of Sitka for

a period of ten days prior to the date of said hear-

ing, to-wit, for ten days prior to the 24th day of

June, 1914. Said order was announced orally by said

Commissioner and Ex-officio Probate Judge on June

13th, 1914, but through inadvertance, oversight and

neglect of said probate court, was not then entered

on the records of said court. (Defendant's Exhibit

6; Record pp. 602-603-604).
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On November 15, 1919, upon petition of A. G.

Shonp for an order nunc pro tunc as of June 13,

1914, making said order as actually announced orally

a matter of record in said probate proceedings and

upon citation and notice of hearing issued by said

R. W. DeAnnond, Commissioner and Ex-officio Pro-

bate Judge for said Precinct and Division, personally

served upon appellant John Tuppela, at Juneau,

Alaska, ten days prior to said hearing and posted

in three conspicuous j^laces in the town of Sitka for

said period as in said citation required, said Commis-

sioner and Ex-officio Probate Court for Sitka Pre-

cinct Division No. 1, after a hearng pursuant to said

citation and notice, made and entered on the records

of said probate court an order finding and reciting

the fact that said order of June 13, 1914, was actu-

ally made orally on that day, and that notice was ac-

tually loosted in compliance therewith, and ordering

said oral order of June 13, 1914, entered on the rec-

ords of said probate court in said proceeding, nunc

pro tunc as of June 13, 1914. (Defendant's Exhibits

6, 7, 8; Record pp. 602-617 inc.)

Pursuant to said oral order of June 13, 1914, a

notice of hearing of said petition set for June 24,

1914, which notice, properly signed by said Com-
missioner and Ex-officio Probate Judge under the

seal of the probate court, designating the time and

place of hearing (Record p. 554), was posted in

three conspicuous places in the town of Sitka, Sitka

Precinct, Alaska, on June 13, 1914. (Defendant's
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notice a hearing on said petition was had on June 24,

1914, in said probate court, and an order was entered

on that date appointing one W. P. Mills guardian of

said estate of John Tuppela, an insane person, and

fixing his bond as such guardian in the penal sum of

$500. (Record p. 555). On June 25, 1914, W. P.

Mills furnished a bond as required in the penal sum
of $500 with two sureties, each of whom qualified

by affidavit that he was a householder resident of

Sitka, Alaska, worth the sum of $500 over and above

his just debts and liabilities, exclusive of property

exempt from execution, sworn to before R. W. De-

Armond as Commissioner and Ex-officio Probate

Judge under the probate court seal. (Record i^p.

556-557). Though this bond bears no written ap-

proval of the Commissioner and Ex-officio Probate

Judge, R. W. DeArmond, who then and still is such

judge, testified at the trial that he examined and ac-

tually approved the bond when it was given, but

neglected to note his approval thereon. (Record pp.

466-467). On June 25, 1914, letters of guardianship

were issued to W. P. Mills by said Commissioner and

Ex-officio Probate Judge under the Probate Court

seal. (Record pp. 557-558).

On May 19, 1915, W. P. Mills as guardian of

the estate of John Tuppela, an insane person, filed in

said Probate Court a petition reciting in substance

that his ward John Tuppela owned an undivided one-

half interest in mining lode claims at Chichagoff,

Alaska, to-wit: the ''Over the Hill," ''Golden West,"
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" Pacific," and "Rising Sun"; that said claims had

no productive value; that the estate had not suffi-

cient funds to perform the annual assessment work

upon said claims ; that he believed that if authorized

to sell the same he could obtain at least $1,000 there-

for, which could be put out at interest or invested

in some productive securities, and praying for an

order directed to the next of kin and all persons in-

terested in said estate to show cause why a sale of

said interest in said claims should not be ordered,

and further praying that the court u23on a hearing

make an order authorizing him to make such sale.

(Record pp. 558-559-560). The show cause order

was entered on May 19, 1915, fixing the date of hear-

ing on June 28, 1915, and directing notice by publica-

tion for four successive weeks in the Daily Alaska

Dispatch, at Juneau, Alaska, and said notice w^as ac-

cordingly so published. (Record pp. 560, 561, 562,

563).

On June 28, 1915, a hearing was had pursuant

to said order and publication, and an order was en-

tered by said Probate Court authorizing W. P. Mills

as guardian to sell at public sale for cash appellant 's

undivided one-half interest in said claims, finding

the facts showing the necessity of such sale, and

ordering that the guardian give bond as required by

law in the penal sum of $1,000. (Record pp. 563-564).

The guardian gave a bond as required by said

order on June 28, 1915, and the surety thereon quali-

fied bv affidavit subscribed and sworn to before said
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the Probate Court seal. (Record pp. 565-566). This

bond, like the other, bears no written approval of the

probate judge, but W. R. DeArmond, then and now

Commissioner and Ex-officio Probate Judge, testi-

fied that he actually examined and approved the bond

when it was given, but neglected to note his approval

thereon. (Record pp. 467-468). Thereafter and on

the same day, the guardian took and subscribed be-

fore said Commissioner and Ex-officio Judge under

the probate court seal, an oath as to guardian's sale

of real estate, in the terms prescribed by law.

(Record p. 567). Thereafter, pursuant to notice

of sale duly published for five consecutive

weeks next prior to date of said sale in the Daily

Alaska Dispatch, a newspaper published at Juneau,

Alaska, (Record pp. 570-571) said guardian did, on

October 16, 1915, offer for sale at public auction an

undivided one-half interest in said Over the Hill, Ris-

ing Sun, Pacific, Golden West lode mining claims,

and all of another claim known as the Porphyry. The

appellee, Chichagoff Mining Company, was the

highest bidder and said interest in said claims was

sold to said company for the sum of $1,000. On Oc-

tober 16, 1915, W. P. Mills, as guardian, issued to

said company certificate of purchase of said prop-

erty (Record pp. 574-575). On October 19, 1915, he

filed his return and petition for conifirmation of

sale. (Record pp. 567, 568, 569). On the same day

sale was duly confirmed by an order of said probate

court. (Record pp. 572, 573). On the same day W.
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P. Mills, as guardian ul' the estate of John Tuppela,

an insane person, executed and delivered a guard-

ian's deed to appellee, Chiehagoff Mining Company,

conveying said interest of John Tuppela in said

claims. (Plaintiff's Exhibit S; Record pp. 578-583

inc.)

In his complaint appellant alleged, in substance,

that this guardian's sale was brought about through

collusion and fraud on the part of appellee and the

guardian W. P. Mills; that the sale was collusively

and clandestinely conducted before the hour of nine

o'clock in the morning, and was made for an inade-

quate consideration. (Amended Complaint, Par. V,

Record p. 6). No evidence was offered to sustain

these allegations; on the contrary they were speci-

fically disproved. The sale was made at noon at the

office of W. P. Mills in Sitka on October 16, 1915,

the date, hour and place specified in the notice of

sale. (Testimony, W. P. Mills, Record pp. 221, 222).

These clauns were then of no actual and but little

potential value. The}^ were mere prospects of un-

certain and speculative value. (Testimony, George T.

Jackson, Record pp. 379, 382; Testimon}^ James L.

Freeburn, Record pp. 413, 414, 415 ; also pp. 442-443

;

Testimony P. R. Bradley, Record pp. 445, 446, 447).

Under the actual conditions as shown by the evi-

dence at the time of the guardian's sale, the entire

Over the Hill claim was not worth more than

$1,000. (Testimony P. R. Bradley, Record p. 452).

At that time the tunnel had already been extended

nearly 4,000 feet. Any mine of this type which ex-
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tends for 3,000 or 4,000 feet is abnonnally long.

(Testimony P. R. Bradley, Record p. 460). Mr.

Freeburn, a mining engineer of thirty-three years'

experience, advised against the purchase, and ap-

pellee only made the purchase because it could pros-

pect the claims at comparatively light expense by ex-

tending its tunnel. (Testimony James L. Freeburn,

pp. 421, 422, 427; also pp. 411, 412). It must be

remembered that this was in October, 1915, and at

that time the face of the tunnel was 900 feet from

the line of the Over the Hill claim, and the Temby

Ore Body in the Golden Gate claim had not then

been discovered. (Testimony Freeburn, Record p.

422). Appellee was willing to bid as much as $1,000

but no more. If anyone else had bid more he would

have gotten the property. (Testmiony of Freeburn,

p. 426). Appellee had nothing to do with the ap-

pointment of a guardian in 1914. The only thing it

did to bring about or induce the guardian's sale in

1915 was to advise the guardian that it would bid

about $1,000. (Testimony W. P. Mills, Record p.

211).

The court found that there was no fraud, collu-

sion or conspiracy, but that the sale was made and

conducted in absolute good faith; that the Over the

Hill claim was at the time of the guardian's sale

of purely speculative and uncertain value; that the

sale was made on due authority from the probate

court and after due notice and advertisement of the

time and place of sale; that the price paid was all

that appellant's interest or supposed interest was at



-33-

that time reasonabh^ worth, and that appellee believed

and had good reason to believe that by said guard-

ian's sale it had acquired all of appellant's interest

in said claims, if any interest he had. (Finding of

Fact No. II, Record pp. 38, 39, 40).

At the trial appellant contended that when ap-

l^ellee received the deed purporting to convey to it

an undivided one-half interest in these claims from

W. R. Hanlon on February 12, 1913, appellee became

a tenant in common wdth appellant, and that the

subsequent deed to appellee of the w4iole of said

Over the Hill claim from Bauer on December 9,

1915, and the patent to appellee from the United

States on January 3, 1919, inured to appellant's

benefit to the extent of an undivided one-half inter-

est. Since the preponderance of the evidence shows

and the trial court so found that neither Tuppela nor

Hanlon ever had any interest in the Over the Hill

claim, and that Bauer was at all times prior to his

conveyance to appellee sole owner of said claim, it is

manifest that the appellant and appellee never w^ere

in fact tenants in conmion. Morover, even though

appellee was under the mistaken unpression that its

deed from Hanlon on Februar}^ 12, 1913, made it a

tenant in common with appellant, appellee, prior to

the taking of the deed from Bauer, had purchased at

guardian's sale the supposed interest of Tuppela on

October 16, 1915, thus terminating the supposed

tenancy in conmion.

It is admitted that ever since the guardian's
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sale, appellee has excluded appellant from the pos-

session and use of said properties, and has set up a

claim thereto under the guardian's sale and deed.

(Amended Complaint, Par. V, Record p. 7). Whether

the guardian's sale was legally efficient or not, ap-

pellee from that time held adversely to appellant so

that neither the deed from Bauer nor the United

States Patent could inure to appellant's benefit.

The trial court so held and found. (Memorandum
Opinion, Record pp. 57, 58; Findings Nos. VI and

VII, Record p. 42). Furthermore, the appellant has

never, within a reasonable time or at all, elected to

contribute, nor contributed, an}' part of the consider-

ation 23aid by the appellee for the conveyance from

Bauer for the paramount title, nor any i:)art of the

expenses of securing patent. The court so found.

(Finding No. VII, Record p. 43).

The guardian had no funds belonging to the

estate to pay for the assessment work on these claims.

Appellant's house at Sitka was not offered for sale

by the guardian because the title was such that it

could not be conveyed. (Testimony W. P. Mills,

Record pp. 216,217).

The guardian W. P. Mills received a telegram

at Sitka under date of December 25, 1917, from one

August Nikula at Astoria, inquiring about the guard-

ianship and stating that aiDpellant, Tuppela, was

then living with Nikula. On January 2, 1918, Mills,

in answer, telegraphed to Nikula stating that he as

guardian had in his possession funds belonging to
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the probatt' c^nrt that his disabilily was removed and

get an order for payment of these funds to ap[)el-

Jant. On January 7, 1918, Nikula telegraphed Mills

that appellant demanded explanation as to source of

funds by wire and that Dr. Coe had filed proof with

court. On January 9, 1918, Mills answered by tele-

gram promising to write full statement and stating

what funds of appellant he had and that he had re-

ceived $1,000 from sale of mining claims. On Janu-

ary 12, 1918, Mills w^rote to appellant, in care of

August Nikula at Astoria, Oregon, advising him fully

as to the guardian's sale.

(Defendant's Exhibit 2, Record pp. 596, 597,

598, 599).

(See also Testimony, W. P. Mills, Record pp.

468,469,470).

Questions w^ere submitted to the jury for special

findings as advisory to the court. The questions and

answers were as follows

:

"Question No. 1. Did Tuppela have a meeting

W'ith Bauer and Hanlon on the Steamer Cottage

City in the fall or winter of 1905, as testified to by

him and denied by Bauer and Hanlon ?

Answer : Yes.

Question No. 2 : What, if anytliing, was said or

done by Bauer at that meeting, or in Bauer's pres-

ence, which would lead a reasonable man to believe
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that Tuppela was to have any particular, i. e., spe-

cific interest in what might be located?

Answer: Grubstake understanding arrived at.

Question No. 3 : What interest was Tuppela to

have in mining claims located pursuant to the terms

agreed upon at such meeting?

Answer: Unable to answer.

Question No. 4 : Did Tuppela, pursuant to such

terms, assist in the discovery and location of the

'Over the Hill' claim?

Answer: Yes.

(Be sure to answer question No. 1, but if you

answer question No. 1 in the negative you need not

answ^er questions Nos. 2, 3 or 4.)" (Plaintiff's Ex-

hibit X, Record pp. 587-588).

The trial judge stated that he was in complete

accord with the jury as to the answer to Question No.

3, but was not in accord with the other answers and

further stated that he could not find the existence

of such facts as are necessary to create a resulting

trust in Bauer for TupjDela, and since Tuppela w^as

not a co-owner with Bauer he could not advertise

Bauer out. (Memorandum Opinion, Record p. 52).

In the following discussion of the applicable

principles of law we shall endeavor to show that the

evidence amply sustains the trial court's findings

and decree.
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II.

There was no
'*^

grubstake'" agreement, nor an

greement of any kind from which, or through

the performance of which, a resulting trust, or

constructive trust for any interest in the *^^over

THE Hill"' claim in appellant's favor could or did

ARISE OR RESULT.

A mining claim, though located upon the pub-

lic domain, is real estate. The provision of section

2322 of the Revised Statutes of the United States

conferring upon the locator of a mining claim *'thc

exclusive right of possession and enjoyment" of the

claim in the nature of a legislative grant of an

interest in land. The interest thus created cannot

be transferred by parol or otherwise than in accord-

ance with the local statute of frauds.

Melton V. Lombard, 51 Cal. 258

Moore v. Hamerstag, (109 Cal. 122) 41 Pac.

Rep. 805-806;

Reagan v. McKihhen (11 S. D. 270), 76 N.

W. Rep. 943-946.

*' Perfected mining locations are now consid-

ered as property in the highest sense of the term,

and the rules applicable to other real estate gov-

ern their transfer. An agreement not in writing

to convey an unpatented mining claim cannot be

enforced. '

'

1, Undley, Mines (3rd Ed.) Sec. 270, p. 618.
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The location may be made by one person in the

name of another and when so made the person in

whose name it is made becomes vested with the

legal title.

Moore v. Hamerstag, 109 Cal. 122-124.

Van Valkenherg v. Huff, 1 Nev. 142.

The applicable section of the Alaska statute of

frauds declares that

:

"No estate or interest in real property, other

than a lease for a term not exceeding one year, nor

any trust or power concerning such property, can

be created, transferred or declared otherwise than

b}^ operation of law, or by a conve3^ance or other

instrument in writing subscribed by the party

creating, transferring, or declaring the same, or

by his lawful agent under written authority, and

executed with such formalities as are required by

law."

Compiled Laivs, Alaska (1913) Sec. 1878.

Under this section the creation of an express

trust must be evidenced by a written instrument.

The alleged agreement which appellant finally

pleaded, and to an attempt to establish which

his testimony was confined, was an oral "grubstake"

agreement. To establish the asserted interest in the

Over the Hill claim the burden was upon the ap-

pellant to prove such an oral contract and such a

performance thereof as to raise "bj^ operation of

law" a resulting trust.
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Judge Lindley defines a grubstake agreement

as follows:

*'It is simply a common venture, wherein one,

called the outfitter, supplies the 'grub' and the

other, called the prospector, performs the labor,

and all discoveries inure to the benefit of the par-

ties in the proportion fixed by the agreement."

3 Lindley on Mines (3rd Ed.) Sec. 858, p.

2120;

See also Hartney v. Gosling, (Wyo.) 68 Pac.

1118-1119-1123.

The same author, paraphrasing the language of

Judge Gilbert of this court, says:

"Every principle of equity on which are sus-

tained resulting trusts is applicable to such a case."

3 Lindley, Mines (3rd Ed.) Sec. 858, p. 2121.

Hendricks v. Morgan, 167 Fed. 106-109

;

It is manifest that the only logical basis for the

establishment of a trust in a mining claim as against

the person in w^hose name the location was made,

where the trust is asserted under an oral grubstake

agreement, is through the application of the equit-

able doctrine of resulting trusts. This principle is

clearly recognized in the following mining cases

:

Hendrichs v. Morgan, 167 Fed. 106;

De7iny v. Holden, 103 Pac. 1109; 55 Wash.

22;
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Camphell v. First National Bank (Colo.) 43

Pac. 1007;

Stewart v. Douglas, (Cal.) 83 Pac. 699;

Rice V. Rigley, (Ida.) 61 Pac. 290;

Cisna v. Malory, 84 Fed. 851.

The basis of that doctrine is found in the ancient

equitable principle that the beneficial estate follows

the consideration and attaches to the party or par-

ties from whom the consideration comes, and in the

proportion in which the consideration is contributed

by each.

3 Pomeroy's Equity Junsprudence, (4th

Ed.) Sees. 1037-1038.

It is equally manifest that in the cases of oral

grubstake agreements the trust results, if at all, not

from the agreements alone nor from the acts of the

parties alone, but from the acts accompanied by the

agreements, just as in other cases of resulting trusts.

1 Perry on Trusts (6th Ed.) Sec. 134.

The trust results from the furnishing of money

or supplies on the one side and the labor of discovery

and location on the other in compliance with a prior

agreement designating the interest that each is to

have.
, .;

It is accordingly held, where one person discov-

ered and located a mining claim in the name of an-

other without any prior agreement by such other to
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hold the same in trust for liim, that no trust re-

sulted.

Moore v. Hamerstag, 109 Cal. 122-124.

It is an absolute essential to the creation of a

resulting trust that the trust must result and attach

at the instant of the inception of the legal title or not

at all. It cannot arise thereafter. No subsequent

parol agreements, subsequent payments or subse-

quent acts of the parties will create a resulting trust.

1 Perry, Trusts (6th Ed.) Sec. 133;

3 Portieroy's Equity Jurisprudence (4th

Ed.) Sec. 1037;

Bailey v. Hemenway, 147 Mass. 326-329;

Briscoe v. Price (111.) 113 N. E. 881-883;

Croup V. DeMoss, 78 Wash. 128-132.

This is as true where it is sought to assert a re-

sulting trust in mining locations as in other cases.

The resulting trust must attach at the time of the

location or not at all. It caimot result from subse-

quent parol agreements, declarations, pajanents or

acts.

Moore v. Hamerstag, 109 Cal. 122, 41 Pac.

805;

Beagan v. McKihlen, (S. D.) 76 N. W. 943.

It is well settled that he who seeks to assert a

resulting trust as against him in whose name the

legal title is taken must show either that he paid the
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whole of the consideration, in which case the trust

results for the whole of the land, or that he contri-

buted some specific aliquot part of the consideration,

in which case the trust results in his favor for a cor-

resj)onding undivided aliquot part of the land. But

a general or indefinite contribution toward the en-

tire consideration will not suffice. As said by the

supreme judicial court of Massachusetts in Bailey v.

Uemenway, 147 Mass. 326, 329;

'

' Wlien the monej^ for the purchase of land is

paid or furnished by one i^erson, and the deed is

taken in the name of another, there is a resulting

trust created by implication of law in favor of the

former. It is also true that, when one person pays

the money for a specific share, an aliquot part of

the land, such as one-half or one-quarter, or other

fixed fraction of the whole, and the title to the

whole is taken in the name of another, a trust re-

sults in favor of the former for such aliquot part.

But a general contribution of a sum of money to-

wards the entire purchase is not sufficient to pro-

duce this result."

See also:

Briscoe v. Price, (111.) 113 N. E. 881-883;

Croup V. DeMoss, 78 Wash. 128-132.

The consideration for the legislative grant of the

interest in the land arising from the discovery and

location of a mining claim on the public domain un-

der the Revised Statutes of the United States, Sec.
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2322, is the expense of supplies and labor of making

tlie discovery and location. "To do these acts was to

pay the purchase price."

Hendricks v. Morgan, 167 Fed. 106-109.

Where, as in grubstaking agreements, the expense of

supplies is borne by one party and the labor of dis-

covery and location is contributed by the other, or

as is claimed in this case by three others, it is obvious

that the relative value of the two elements to be con-

tributed cannot be determined by mere computation,

nor implied under any rule of law. Nor is there, so

far as the record shows, any custom in Alaska or

elsewhere to which resort might be had for such de-

termination. It is self-evident that this relative

value would of necessity differ widel}^ in different

cases according to the differing distances and diffi-

culties of access to the respective localities to be

prospected and the varying length of time and dif-

fering hazards and hardships to be encountered in

reaching and exploring the different regions. For

instance, can any court say as a matter of law, or

take judicial notice as a matter of common knowl-

edge, that the relative value of supplies and labor,

where the prospector must go through a rugged

country for say a thousand miles, would be the same

as where, as in this case, the prospecting party w^ere

only required to proceed by water for a distance of

about fifty miles to a well known and easily access-

ible prospecting field? We think not. This case is

of course widely different in this particular from
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that presented by a mining partnership. Such a

partnership goes much further than a grubstake

agreement and contemplates not mere discovery and

location but an operation of the mine by the partner-

ship.

Hendrichs v. Morgan, 167 Fed. 106

;

3 Lindley on Mines (3rd Ed.) Sec. 858.

In such a case the interest of each partner in the

venture is commensurate with his interest in the

partnership.

Costello V. Scott, (Nev.) 93 Pac. 1.

In such a case, of course, the relative value of the

contributions of the respective partners is not in-

volved. There is neither claim nor evidence of any

such partnership here.

These considerations would seem to demon-

strate that where a claim is located in the name of

one of the parties and the other seeks to assert a re-

sulting trust therein alleging the performance of an

oral grubstake agreement, he must prove by at least

a preponderance of the evidence, not only an agree-

ment creating between the parties the relation of

''outfitter" and "prospector" as defined in Judge

Lindley 's definition of such agreements hereinbe-

fore quoted, but also fixing the proportion in which

they are to share in the discoveries, which is also a

vital element of such a contract as defined by Judge

Lindley. Both of these elements are found in every
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definition of grubstake agreements which we have

encountered and both are present in every case which

we have been able to find in which an oral grubstake

agreement has been enforced, where the location no-

tice was not in the names of all the claimants.

In the case of Hendrichs v. Morgan, supra, the

contract itself provided for an equal interest and

both men particii3ated equally in making the location.

The contributions of the two men were alike in kind

and equal in amount. The question of relative value

of supplies and labor was not involved.

There is no magic in the term ''grubstake."

Grubstake contracts will of course be enforced when

all their essential elements have been proved, but no

presumption is indulged in their favor from a mere

assertion of their existence.

"Grubstake contracts wall be enforced by the

courts, but only as other contracts; that is to say,

it is not enough for parties to assert that they

have rights, in order to secure legal protection,

but they must be able to prove in each case a clear

and definite contract, and that by the terms and

conditions of such contract, and compliance tl here-

with on their part, rights have become vested."

Cisna v. Mallory, 84 Fed. 851-854.

To establish the resulting trust as clainied by

appellant here, the burden was on him to prove three

things— (1) the existence of the agreement at the
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time the Over the Hill claim was located; (2)

that the agreement itself provided that appellant

should have a specific aliquot part; (3) that appel-

lant contributed to the discovery and location of that

claim. As to this burden of proof there can be no

question. The only divergence of authority is as to

the quantum of proof required.

As to resulting trusts in any other lands than

unpatented mining claims it is the universal rule that

the party asserting the trust must prove that he con-

tributed to the acquirement of the property, all or a

specific aliquot part, of the consideration, by evi-

dence which is clear, strong, unequivocal, and as

some courts hold, beyond a doubt. A mere prepond-

erance will not suffice.

'

' Where the trust does not appear on the face

of the deed or other instrument of transfer, a re-

sort to parol proof is indispensable. It is settled

by a complete unanimity of decision that such evi-

dence must be clear, strong, unequivocal, unmis-

takable, and must establish the fact of the pay-

ment by the alleged beneficiary beyond a doubt.

Where the payment of a part only is claimed, the

evidence must show, in the same clear manner,

the exact portion of the whole price which was

paid."

3 Pomeroy's Equity Jurisprudence (4th

Ed.) Sec. 1040;

Catoe V. Catoe, (S. C.) 10 S. E. 1078-1079;
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Sheehan v. Sullivan, (Cal.) 58 Pac. 543-544;

Button V. Cunninyltam, (Ind.) 62 N. E. 644;

Johnson v. Quarles, 46 Mo. 423-426.

Barger v. Bargcr, (Ore.) 47 Pac. 702-704;

Croup V. DeMoss, 78 Wash. 128, 132, 133.

The same strict rule of proof is applied where

it is sought to establish resulting trusts in unpatented

mining claims through grubstake agreements.

Denny v. Bolden, 55 Wash. 22, 103 Pac.

1109

;

Copper River Mining Co. v. McClellan, 2

Alaska 134;

Cisna v. Mallory, 84 Fed. 851

;

Rice V. Rigley, (Idaho) 61 Pac. 290-294.

So far as we have found there is onlj^ one decision

which holds that in such a case a mere preponderance

of the evidence is sufficient.

Morrow v. Matthew, (Idaho) 79 Pac. 196.

We are, however, not deeply concerned with this

distinction since even assuming it to be sound, ap-

pellant did not prove the existence of any grubstake

agreement b}^ even a bare preponderance of the evi-

dence. The trial court said:

"I cannot find that the evidence even prepon-

derates (to say nothing of being 'clear and con-

vincing') in the direction that there ever existed
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any such contract as would in law give rise to a

resulting trust."

Memorandum Opinion, Record p. 50.

The trial court accordingly found

:

*'That in the winter of 1905-1906 one W. R.

Hanlon was employed by the said H. A, Bauer to

prospect for, discover and locate lode mining

claims for, and in the name of, said Bauer— said

Bauer undertaking to pay the wages of said Han-

lon and his necessary assistants to be selected by

Hanlon, and all other costs and expenses of said

undertaking.
^

:

"That in pursuance of said employment, the

mining claim called the Over-the-Hill was duly

discovered and located by the said Hanlon for, and

in the name, of said Bauer, and the location no-

tice of said claim was duly and regularly recorded.

"The ground embraced in said Over-the-Hill

claim is substantially the same mining ground as

that embraced in the Sea Foam, which had been

previously discovered, staked, located and record-

ed by said Hanlon for and in the name of one

Bernard Hirst, who had abandoned the same.

"That there was no agreement of any kind by

which plaintiff or any one, except Bauer, was to

have any interest in, or aliquot part of, said Over-

the-Hill clami, and that as a matter of fact plain-
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tiff never did have any interest whatsoever in or

to said claim, but that he, nevertheless, claimed to

have an interest therein.

"That said mining claim was of a purely spe-

culative value and said Bauer, being a mining pro-

moter and desiring to promote a corporation for

the purpose of placing upon the market said claim

and other claims of which he was the owner, took

from plaintiff the power of attorney marked Ex-

hibit 'G' in this case—not intending, however,

thereby to acknowledge, and not thereby acknowl-

edging, that said plaintiff did in fact have any in-

terest in said claim to convey or deal with.
'

'

(Finding of Fact No. IV, Record pp. 40-41.)

A reading of our summary and discussion of the

evidence under the heads "Appellant's claim of

title" and "Appellee's claims of title" and the

copious references to the record therein contained,

will demonstrate that this finding is based largely

on uncontradicted evidence and, for the rest, on evi-

dence which was sharply conflicting with a clear jire-

ponderance against the appellant. The trial judge

had the advantage of seeing the witnesses and ob-

serving their demeanor on the witness stand. He dis-

tinctly found that there was no agreement of any

kind by which the plaintiff or any one, except Bauer,

was to have any interest in the Over-the-Hill claim.

The evidence certain!}' preponderates ^against the

claim that there was ever any grubstake or pros-
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pector^s contract of any kind, and is conclusive that

there was never any agreement that appellant should

have an interest in the Over-the-Hill claim.

Findings of the trial judge in equity cases upon

conflicting evidence are to be taken by the appellate

court as ''presumptively correct, and unless some

obvious error has intervened in the application of the

law, or some serious or important mistake has been

made in the consideration of the evidence, the de-

cree should be permitted to stand."

Furrer v. Ferris, 145 U. S. 132-135, (36 L.

Ed. U. S. 649, 651)

;

Tilghmcm v. Proctor, 125 U. S. 136-161 (31

L. Ed. U. S. 664-668)
;

KimUrly v. Arms, 129 U. S. 512 (32 L. Ed.

U. S. 764)

;

Evans v. State National Bank, 141 U. S. 107

(35 L. Ed. U. S. 654) ;

Davis V. Schwartz, 155 U. S. 631; (39 L. Ed.

U. S. 289-293)
;

Thorndyke v. Alaska Perseverance Co., 164

Fed. 657-665;

North Am. Exploration Co. v. Adams, 104

Fed. 404;

Mastin v. NoUe, 157 Fed. 506

;

Mann v. Bank, 86 Fed. 51-53

;

Farmers L. & T. Co. v. McClure, 78 Fed.

209-210;



-51-

Molhie Plow Co. r. Cnrso)!, 72 Fed. 387-389;

Warren v. Burt, 58 Fed. lOl-lOG.

Ill siic'li a case the findings are pruna facie cor-

rect. The burden of sustaining the exceptions is

upon the objection party.

MetsK-er v. Bonebrake, 108 U. S. 06, (27 L.

Ed. U. S. 654)

This rule is especially applicable where the find-

ings are based uj^on conflicting testimony, involving

the credibility of witnesses whose manner and de-

meanor on the witness stand the trial court had the

opportunity to observe.

Hendricks v. Morgan, 167 Fed. 106-108;

Panhandle Lumber Co. v. Rancour, 24 Ida-

ho 603

;

Davenport v. Burke, 30 Idaho, 599;

Camphell v. First National Bank, 43 Pac.

1007.

The foregoing discussion of the legal principles

involved in this phase of the case makes it plain that

the trial court committed no error "in the applica-

tion of the law," and since the questions of fact in-

volved in this phase of the case are dependent upon

conflicting evidence and the credibility of the wit-

nesses, it seems equally plain that this court would

not be warranted in holding that the trial court has

made any "serious or important mistake in the con-
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sideration of the evidence." The decree as to the

Over-the-Hill claim, therefore, should be permitted

to stand.

It follows as a corollary that appellant was never

a co-owner with Bauer in the Over-the-Hill claim,

hence could not advertise Bauer out. The notice of

forfeiture published by appellant and Hanlon in 1912

(Plaintiff's Exhibit H, Record p. 130) was there-

fore a mere nullity. Appellant can glean no comfort

from his allegation that Bauer had abandoned this

claim. There was no evidence of such abandonment.

In any event such an abandonment could not vest

appellant wdth any interest. Not being a co-owner

with Bauer, he could only have secured an interest

in this claim by re-locating it.

Badger Gold Min. & Mill Co. v. Stocton

Gold & Copper Min. Co., 139 Fed. 838-

840-841.

The trial court committed no error in refusing

to adopt in full the finding of the jury on the ques-

tions submitted to it. The answers to questions No.

2 and No. 3 were contradictory and show that the

jury did not understand question No. 2.

(Plaintiff's Exhibit X, Record pp. 587-588.)

This is a purely equity case. The calling of the

jury was a matter of discretion with the trial judge.

In such a case the verdict is merely advisory and only

to satisfy his conscience. " If he is not satisfied mth
it he should disregard it."
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CostcUo V. Scoff (Nov.) 93 Pac. 1-3;

Sfockman v. Riverside Land d- Irr. Co.. 64

CaL 57-58.

That tlu' verdict was not fornially set aside is

wholly miinatcrial.

''The ease being one of equitable juiisdietion

only, the court was not bound to submit any issue

of fact to the jury, and, having done so, was at

liberty to disregard the verdict and findings of

the jury, either by setting them or any of them

aside, oi- by letting them stand, and allowing them

more or less weight in its final hearing and decree,

according to its own view of the evidence in the

cause. By the settled course of decision in this

court, it is not necessary that a court of equity

should formally set aside the verdict or finding of

a jury, before proceeding to enter a decree which

does not conform to it."

Idaho a)id Ore<joii Land <£ Improvement

Co. V. Bradbury, 132 U. S. 509-515-516

(33 L. Ed. 433-437)

Where, as in this case, the record shows that the trial

judge disagreed with the advisory verdict of a jur}-

in a case of equitable cognizance, it is not only his

right but his dut,y to finally determine all questions

of fact as well as of law, and a judgiuent of the court

based upon findings of the jury with which he dis-

agrees must be reversed.

Gamel v. Hynds (Okl.) 171 Pac, 920-921.
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Since the calling of a jury in such a case is a matter

of discretion I'esting with the trial court it follows

of necessity that the court is not hound l)y a verdict

uith which he disagrees.

Pacific Coal Co. v. Pioneer Mining Co,, 205

Fed. 582.

If his court sustains the trial court's finding No.

IV above quoted, as we conceive it must in view^ of

the evidence and the presumption of correctness

which the finding itself carries under the authorities

above cited, it effectually disposes of appellant's as-

signments of error Nos. I, II, III, IV, LIII, L^HLI

and LVIII.

III.

At the time of the conveyance from H. A.

Bauee to appellee and at the time of the issu-

ance OF the United States patent to appellee for

THE OVER-THE-HlLL CLAIM, THERE ^VAS NO TENANCY

IN COMMON, NOR SUCH UNITY OF INTEREST AND TITLE

BETWEEN APPELLANT AND APPELLEE AS TO PRECLUDE

APPELLEE FROM PROCURING SAID DEED AND PATENT FOR

ITS OWN SOLE USE AND BENEFIT.

(a) Appellant and Appellee were never tenants

in common.

If we are correct in the position taken and the

conclusion reached by us in the prior head, II, of this

brief, it is manifest that this court cannot soundly

disturb finding No. IV of the trial court there quoted.
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lt follows that it is an cstal)lished fact in this case

that at tlie time the Ovcr-the-Hill claim was located

tliero was no agreement of any kind by which a])-

pellant or anyone, except Banei*, was t(j have any in-

terest in that claim, and that as a matter of fact ap-

pellant never did have any interest whatsoever in

said claim.

Finding No. IV, Record i)p. 40-41.

It must be remembered that appellant's sole claim

of title to this claim is referable to the alleged grub-

stake agreement which the trial court held he did

not establish by even a preponderance of the evi-

dence.

Memorandum Opinion, Record p. 50.

It follows further and of necessity, that the only

title, legal or equitable, was in Bauer alone, in whose

name alone the Over-the-Hill claim was located, and

that his title was free from any trust and subject

only to the paramount title of the United States.

Neither appellant nor Hanlon had any color of title

nor any right of possession. There is no evidence

that either of thi?m was in actual possession when

appellee took the deed from Hanlon in the year 1913.

Even if there were such evidence, mere actual pos-

sssion without any right to possssion is not sufficient

to create a tenancy either in common or in severalty.

"There can be no tenancy in a mere actual

possession by one. There must be some right of
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title to the possession and not a mere actual pos-

session."

Lilimtskyohlt r. doss, L> Utah, 292.

In a Pennsylvania case two men purchased from

another who claimed to own it, a tract of vacant land

which in fact belonged to the state, and went into

possession jointly. One of these men, discovering

the facts, purchased all of the land from the state.

The court held that this purchase did not inure to

the other's benefit. The court said:

"In this case these men did not purchase

jointly. They were not joint tenants in common,

and there was no privity between them. The bare

fact that each had been cheated neither gave any

right to the other or deprived him of the full and

absolute right to purchase from the real owner

when discovered. The state was the o^vner and

8miley purchased from the state by his actual set-

tlment."

Smiley v. Dixon, 1 Penrose & Watts 440,

38 Pa. 44.

On a similar state of facts the appellate court of

Texas, holding the same wa,y, said

:

'

' It is not averred that the supposed title pur-

chased of Sterne was of any value; and I think

it may be inferred from the petition that it was

worthless, and the land in fact vacant. If such

was the case, the parties acquired nothing by their



-57-

jourchase, and c'onse(|Ucntly had no title or estate

to create a tenancy in common. The doctrine we

are considering applies where there is a commu-

nity of interest in a defective title, or a superior

outstanding title or encumbrance. If the infer-

ence I deduce from the statements of the petition

be correct, this is not the case of a defective title,

but of a want of title.
'

'

Roberts v. Thorn (Tex.) 78 Am. Dec. 548,

555.

The same court in another case said

:

"If the title claimed in conmion is not merely

defective, but a nullity, either may buy the real

title for himself alone."

Ntday v. Cochran, (Tex.) 93 S. W. 1027-

1029.

In the first three of the foregoing cases it is aj)-

parent that the parties had originally supposed that

they were tenants in conunon, yet inasmuch as

neither had any right of title to the possession, it was

held that they were never tenants in common and

that either might purchase and assert the real title

as against the other.

(b) But even assmning that a tenancy in com-

mon may arise from the purchase of a title absolutely

void, and that appellee was in a sense a tenant in

common with Tup.pela merely because it thought it
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was, still they were never such tenants in common
as to prohibit appellee from acquiring and asserting

the real title as against Tuppela.

It is a general rule that those co-tenants who

were at common law joint tenants, tenants by entire-

ty and coparceners, that is to say, tenants whose in-

terests arise at the same time and in the same right

and by the same conveyance or same operation of

law, have such a unity of interest, title and estate

that there is a mutual moral obligation to preserve

the estate for each other so that neither will be per-

mitted to acquire a hostile title as against the other.

But when the relation of the parties is such as would

have created under the common law a mere tenancy

in common, neither is necessarily prohibited from ac-

quiring and asserting a paramount title. In such a

case the only unity is the right of possession. Man}^

courts hold that in such a case there is no such inti-

mate relation between the parties as to invoke the

moral considerations which underlie the rule against

the assertion by either of an outstanding title. As to

such a cotenancy the application of the rule is

not general but depends on the circumstances of the

case.

"If their interests accrue at different times,

and under different instruments, and neither has

superior means of information respecting the state

of the title, then either, unless he emploj^s his co-

tenancy to secure an advantage, may acquire and

assert a superior outstanding title, especially
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where the co-tenants are not in joint possession of

the premises."

Freeman on Co-Tenancy and Partition (2d

Ed.) Sec. 155;

Bohcrts V. Thorn, (Tex.) 78 Am. Dec. 552;

Frentz v. Klotsch, 28 Wis. 317;

Buchanan v. King's Heirs, (Va.) 22 Grat-

tan 414;

Wright v. Sperry, 21 Wis. 331

;

Stevens v. Reynolds, (Ind.) 41 N. E. 931-

935.

'

' The rule is admitted that if a co-tenant, and

j)articularly a joint tenant, by descent, devise, or

the same convej^ance, purchase a title adverse or

paramount to the one under which such tenant

holds or claims, it will inure to the benefit of his

co-tenants according to their respective interests

in the common property. * * * But the applica-

tion of this rule to mere tenants in common is not

general, and depends on the circumstances of the

case. Their only unity is possession, and the re-

lation between them is necessarily less intimate

than that of joint tenants. Their interests, though

held imder the same ultimate title, may accrue at

different times by different means and from dif-

ferent persons. Under such circumstances, either

of the tenants, provided he does not take advan-

tage of his co-tenants, and particularly if they
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are not in possession, may acquire for himself an

outstanding or paramount title to the premises."

Myers v. Reed, 17 Fed. 401-406.

The original supposed interest of the appellee

Chichagoff Mining Company, accrued under the

deed from Hanlon in 1913 at a different time and

under a distinct purchase and conveyance from the

interest now asserted by appellant, Tuppela. Neither

appellant nor Hanlon had any title, and neither of

them had any right of possession to the Over-the-

Hill claim. Though appellee thought that they had

both, appellant knew that he at least had neither.

Under such circumstances it cannot be said with any

show of reason that the appellee used the supposed

co-tenancy to secure any advantage over the ap-

pellant. Appellant knew that the legal title to this

claim was in Bauer, and under the preponderance

of the evidence as viewed by the trial court he must

be held to have known that he himself had no in-

terest in this claim. During all the years since 1906,

when the claim, as he knew, was located in Bauer's

name alone, he never made any effort to secure any

deed from Bauer. Under the foregoing authorities

the appellee even had it never purchased appellant's

supposed interest at the guardian's sale, would have

had the right to purchase and assert the outstand-

ing title of Bauer and thereafter procure the patent

and assert the same against the appellant.

There are, of course, many cases in which a
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tenant in common has been held prohibited from pro-

curing and asserting an outstanding title as against

his co-tenant. Notably the case of Franklin Mining

Co. V. O'Brien, (Colo.) 43 Pac. 1016-1019, where

the general rule is discussed. But in that case the

exception for which we contend is also recognized.

The court said: "There are, we think, cases where

the rule will not apply to tenants in common."

The exception is also recognized by the Supreme

Court of the United States in Turner v. Sawyer, 150

U. S. 578, though it was held not to apply in that

case.

(c) Whatever the views of the court as to the

foregoing propositions (a and b) there can be no

question but that the supposed tenancy in common

was extinguished by the guardian's sale of appel-

lant's supposed interest in the Over-the-Hill claim

to appellee and the guardian's deed to appellee of

October 19, 1915.

It is an admitted fact in this case that ever since

the date of the guardian's deed appellee has exclud-

ed appellant from the possession and use of that

claim and has set up a claim to it under the guard-

ian's sale proceedings. This is alleged in the amend-

ed complaint and admitted in the amended answer.

Amended Complaint Par. V, Record p. 7;

Amended Answer Par. V, Record p. 14.

Under the next head we shall endeavor to show



-62-

that the guardian's sale was valid and cannot be

successfully assailed in this action. But whether

valid or invalid, it, and api)ellee's admitted exclusive

j)ossession under it, effectualh^ severed the alleged

unity of possession and dissolved the supposed ten-

ancy in common.

"Unity of possession is the only unity essen-

tial to such a co-tenancy; anj^thing that operates

to destroy this unity will dissolve the tenancy in

common."

McLawhorn v. Harris, 156 N. C. 107, 37 L.

R. A. (N. S.) 831.

The inhibition against the purchase and asser-

tion of an outstanding title by one co-tenant as

against another is founded upon the unity of inter-

est between tenants in common Avhich implies trust

and confidence, but, when, as here, that unity, which

is a mere unity of possession, is destroyed, the inhi-

bition no longer exists. Undoubtedl}^ one tenant in

common may purchase a cotenant's interest at a

guai'dian's sale or other judicial sale and hold it for

his own sole benefit.

Brittain v. Handy, (Ark.) 73 Am. Dec. 497-

512.

When he does so and thereby obtains or in good

faith attempts to obtain, and clauns to obtain his

cotenant's interest and takes sole possession there-

under as admitted in this case, he may purchase and
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assert an outstanding title to supplement and

strengthen his own title. Since it is an admitted

fact that ever since the guardian's sale appeUec has

excluded aj^pellant from the possession and use of

the property under a claim of sole title thereto, it is

difficult to see how the subsequent purchase in De-

cember, 1915, of the Bauer title to the Over-the-Hill,

or the still later securing of the Government patent

for that claim, can be construed as having been made

in aid of the tenancy common, even if it ))e conceded

that such a tenancy had previously existed. The

guardian's sale, whether valid or invalid as a numi-

ment of title, certainly destroyed all community of

interest theretofore supposed to exist, and with it,

the mutual confidence and trust upon w^hich the rule

against the assertion of the outstanding title rests.

Wright v. Sperry arid tvife, 21 Wis. 336.

In the above case Sperry and wife owned an

undivided one-fourth of certain land. They executed

a mortgage purporting to cover the whole. Wright

purchased at a foreclosure sale under this mortgage

and received a deed purporting to convey the whole.

Afterwards Sj^erry and wife purchased from their

cotenants in common the other undivided three-

fourths of the land. Wright then purchased an out-

standing tax title to the whole premises. The court

held that although actually a tenant in conmion with

Sperry and wife, Wright had the right to purcliase

the adverse title for his sole benefit because he

claimed the whole title at the time of such purchase.
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Th is case is in principle an exact parallel with that

presented hero. In any view of the case appellee's

purchase at the guardian's sale and exclusive pos-

session tliereafter amounted to an ouster of his co-

tenant.

'

' Where one co-tenant has ousted the other by

an entry on the land, claiming and exercising the

rights of an owner in severalty, he may buy in a

distinct adverse title, and assert it to protect and

retain his possession as against his co-tenant."

Freeman on Co-Tenancy d; Partition (2nd

Ed.) Sec. 162.

The trial court found that appellee was a bona

fide purchaser at the guardian's sale; that the sale

was made in absolute good faith and not in pursu-

ance of any conspiracy or design on the part of

either the apioellee or the guardian or anyone else

to cheat or defraud the appellant, and for an ade-

quate consideration, and that the appellee believed

and had good reason to believe that by said guard-

ian's sale it acquired all of the interest of appellant

in said claims, if any interest he had.

Finding No. II, Record, pp. 38, 39, 40.

A reading of our smimiary and discussion of the

evidence will, we believe, demonstrate that this find-

ing is based upon a clear preponderance of the evi-

dence. Appellee having purchased the outstanding

title and secured the patent while in exclusive pos-
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session of all the property, in good faith believing

that it had the sole right to that possession, neither

the deed from Bauer nor the ])atent can l)e held to

inure to appellant's benefit.

In any event, the only I'iglit appellant could

claim would be the right to i)articipate in that pur-

chase by paying his proportion of the purchase price

within a reasonable time.

Freeman on Co-Tenancy & Partition (2nd

Ed.) Sec. 156.

What is a reasonable time depends on the character

of the property and the circumstances in each case.

Tn this case he knew of the guardian's sale since

January, 1918, but has never contributed nor offered

to contribute to the purchase of the outstanding title

or the expense of securing patent until his reply in

this action, more than eighteen months after his

knowledge of the facts. Having delayed making

any such offer until the Over-the-Hill claim liad been

at appellee's labor and expense demonstrated to bo

valuable property, he must be deemed to ha^'e re-

pudiated the purchase and abandoned his benef.ts.

In such a case a delay of a year has been held in

equity sufficient ground for denying all right to

participate.

Mandeville v. Solomon, 39 Cal. 133.

We submit that the discussion under heads II

and III disposes of appellant's assignment No.
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XXXVIII, and that the discussion under head III

disposes of his assignments Nos. XXXXI,
XXXXII, XXXXIV, TJV and LV.

Even assuming that mtpxlaxt owned an un-

divided ONE-HALF INTEREST IN THE OVER-THE-HiLL

AND Rising Sun claims as alleged in his complaint,

THAT INTEREST PASSED TO APPELLEE BY THE GUARDIAN'S

SALE AND DEED WHICH WERE NOT VOID AND HENCE

CANNOT BE ASSAILED IN THIS ACTION.

The i3robate courts of Alaska have specific

statutor}^ jurisdiction of insanity proceedings and

proceedings for the guardianship of estates of the

insane. They are courts of record. The governing

statutes so far as material are as follows

:

"Sec. 1595. The Commissioners appointed

in pursuance of this act and other laws of the

United States have jurisdiction within their res-

pective precincts, subject to the supervision of the

the district judge, in all testamentary and probate

matters ; that is * * *

"Second. To grant and revoke letters tes-

tamentary, of administration, and of guardian-

ship;

"Third. To direct and control the conduct

and settle the accounts of executors, administra-

tors, and guardians; * * *

"Seventh. To take the care and custody of
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the person and estate of a lunatif or liabitnal

drunkard and to appoint and remove guardians

therefor; to direct and control the conduct of such

guardians and to settle^ tlicir accounts. * * *

"Sec. 1597. The mode of proceeding is in

the nature of a suit in equity as distinguished from

an action at law. The proceedings are in writing,

and are had upon the application of a party or the

order of the court. The court exercises its pow-

ers by means of

—

'* First. A citation to the party;

"Second. An affidavit or the verified peti-

tion or statement of a party * * *

* * *

ii I

Fourth. Orders, judgments and decrees;

Sec. 1598. The proceedings in probate mat-

ters shall be entered and recorded in the following

books

:

"First. A register, in which shall be entered

a memorandum of all official business transacted

by the court or judge thereof appertaining to the

estate of each person deceased under the name of

such person; * * * that pertaining to an in-

sane person or a drunkard under his name ; * *

"Fourth. A record of the appointment of

guardians of infants, insane persons, and drunk-

ards; * * *
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*' Fifth. A record of * * * orders and de-

crees relating to the sale of real property and to

the distribution of the proceeds thereof; * * *

*' Seventh. An order book, in which shall bo

entered orders directing the conduct of executors,

administrators, or guardians; * * * appointments

of special guardians, * * * and, generally, all other

orders not required to be entered in some other

book."

It is manifest that the probate court of Alaska

so constituted is one of limited but not of inferior

jurisdiction. Its judgments, therefore, must be up-

held by the same presumptions that appl}^ to judg-

ments of other courts of record. This is the general

rule where the probate court is a court of record and

has exclusive original jurisdiction of probate mat-

ters.

People V. Medart, (111.) 46 N. E. 1095;

Kimhall v. Fish, (N. H.) 75 Am. Dec. 213.

Appellant's principal attack on the guardian's

sale is on the ground that the petition for the ap-

pointment of a guardian was not verified. The

guardian was appointed in June, 1914, almost a year

and a half before the guardian's sale. It is mani-

fest therefore, that the proceedings for the appoint-

ment of guardian were independent of and collateral

proceedings so far as the proceedings resulting in

the guardian's sale are concerned. It is a universal

rule so far as we have been able to find that the
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order appointing a guardian cannot be attacked in

a suit involving the validity of a guardian's sale.

8uch a suit is a collateral attack in any view of the

case so far as the appointment of the guardian is

concerned.

Davis V. Hudson, (Minn.) 11 N. W. 136,

138, 139;

Palmer v. Oakley, (Mich.) 47 Am. Dec. 41;

Howhert v. Heyle, (Kans.) 27 Pac. 116;

Freeman, Void Judicial Sales, Sec. 8;

VoM Fleet, ColMernl Attncl-, Sec. 17. p. 15.

A direct attack u})on a judgment is some ])ro-

ceeding in the action in Avhich it was rendered either

by motion before the court in which it was rendered

or on ap^oeal therefrom. An attack for fraud to be

a direct attack is limited to fraud in procuring the

judgment.

Parsons r. We is, (Cal.) 77 Pac. 1007.

Freeman, Void Judicial Sales, Sec. 20 pp.

40-41.

In a collateral action such as this, the appoint-

ment of the guardian may be attacked only on juris-

dictional grounds but not on the ground of error or

irregularity in the guardianshi]> proceedings oven

though they might have been sufficient to vacate the

appointment in a direct proceeding brought for that

purpose or on appeal.
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Tsaucs V. Jones, (Cal.) 53 Pac. 793.

Kimhall v. Fish, (N. H.) 75 Am. Dec. 213.

Watson V. Swesson, (S. D.) 58 N. W. 570.

Flynn v. Hancock, (Tex.) 80 S. W. 245.

It will be noted from a reading of the provisions

of section 1597 above quoted that a probate court

may exercise its powers by citation as well as by a

verified petition. It would seem, therefore, plain

that the probate court of Alaska could exercise the

power to appoint guardians for insane persons con-

ferred by section 1595 above quoted, by citation

without any petition. This is especially true where,

a-s in this case, the guardian was appointed not for

the person but merely to conserve the estate. The

order appointing the guardian on its face so shows.

Record p. 555.

Under a statute which seems to have been sim-

ilar to that here involved it has been held that a fail-

ure to verify the petition for the appointment of a

guardian is not a fatal defect.

Sprigg v. Stump, 8 Fed. 207.

If there is any petition its sufficiency cannot be

questioned in a collateral action.

Cooper V. Sunderland, (la.) 66 Am. Dec. 52.

If the failure to verify a petition for the ap-

pointment of a guardian is a fatal defect, then it is



-71-

evident that for the same icasoii and under the same

statute in reference to procedure (See. 1597) a fail-

ure to verify a petition for sale would be fatal. Yet

the great weight of authority is to the effect that it

is not and that the confirmation of the sale cures

such defect. It has been repeatedly held that a peti-

tion for sale by a guardian need not be verified even

where there is a statute requiring such verification.

21 Cyc. p. 128, notes 79, 80.

A petition for sale neither signed nor sworn to

is held not to be fatally defective so as to oust juris-

diction to make the sale.

Ellsworth V. Hall, (Mich.) 12 N. W. 512.

A petition for guardian's sale was not verified

and the notice of sale was served before the guardian

was appointed. The proceedings were held not fatal-

ly defective.

Eamiel v. Donnely, (la.) 39 N. W. 210.

A petition for sale verified by the attorney and

not by the petitioner was held good.

Myers v. McGavock, (Neb.) 42 Am. St.

Rep. 627;

See also

Hunter v. Buchanan, (Neb.) 127 N. W. 166;

Ducher v. Hill (Mo.) 77 Am. Dec. 572.

Section 1597 above quoted, outlining the proce-
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dure in the probate court merely relates to the man-

ner ill wliicli the jurisdiction specifically and un-

qualifiedly conferred by section 1595 may be regu-

larly exercised. It has no reference to the limits of

the power or jurisdiction itself. It should, there-

fore, be construed as directory merely rather than

mandatory.

Black, Interpretation of Laws, pp. 334 to

341 Inc.

That the legislature placed no vital or controll-

ing importance on the petition is evidenced by the

fact that it made no provision for its being recorded,

while it did make si3ecific provision for the record-

ing of the order appointing the guardian and all or-

ders directing the conduct of the guardian, etc., in

section 1598 above quoted.

The only authority cited by the appellant in the

court below upon this question was Royston's Ap-

peal, 11 N. W. 36. That case, however, presents a

direct attack by direct proceeding to set aside the

appointment of the guardian. It was not a collateral

attack. That case involved the appointment of a

guardian for the person as well as for the estate of

the ward. The statute involved w^as wholly different

from the Alaska statute here concerned. It seems

to make the petition a jurisdictional requisite. There

is nothing in the statute here which can be reason-

ably so construed.

From the foregoing it appears obvious that the
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failure to verify the petition for the ap})ointment of

the guardian did not oust the eourt of its jurisdiction

to ap])oint the guardian on legal citation and notice

given by the probate judge as reciuired by the Com-

piled Laws of Alaska, section 1743, hereinafter quot-

ed. A notice and citation under that section is surely

sufficient to meet the requirements of the statute

under section 1597 above quoted.

Appellant's next objection to the guardian's sale

is on the ground that there was no personal service

of notice upon him of the application for the ap-

pointment of the guardian. The answer is that un-

der the law applicable to the facts of this case no

such personal notice was required. The governing

statute is as follows:

"When any minor or other person likely to

be put under guardianship according to the j)rovi-

sions of this chapter shall reside without the dis-

trict and shall have any estate therein, any friend

of such person, or anyone interested in his estate,

in expectancy or otherwise, may apply to the com-

missioner of any precinct in which there may be

any estate of such absent person, and after notice

to all persons interested, to be given in such man-

ner as the commissioner shall order, and after a

full hearing and examination, if it shall appear

proper the commissioner may appoint a guardian

for such absent person."

Compiled Laws of Alaska, (1913) Sec. 1743.
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When the guardian was appointed appellant re-

sided outside of the District of Alaska within the

meaning of this section. It is admitted that he was

adjudged insane on June 4, 1914, and was delivered

at the Asylum in Oregon on June 11, 1914, and re-

mained there until Decemher 19, 1917, w^hen he w^as

discharged as cured.

Record pp. 506-507.

The application for the appointment of guardian was

made on June 13, 1914, and the notice of hearing

signed by the probate judge under the Court's seal

was posted as required by the above statute on the

same da}^ It is true that the jDroof of such posting

was not filed until August 23, 1919, (Record,

p. 617), but it is also true that in the order

entered by the probate judge on November

15, 1919, nimc pro tunc as of June 13, 1914, it is

specifically found and recited that the order for such

posting was made orally on June 13, 1914, and that

on the same day the notice of hearing was given pur-

suant to that order. (Record pp. 602-603-604). The

proceedings for the entry of the oral order

nunc pro tunc are fully digested in our dis-

cussion of the evidence under the head of

"The Guardianship proceedings" and need not be

repeated here. There is nothing in the record to

controvert the fact that the order for the posting of

notice was actually made orally on June 13, 1914,

but an order 7iunc pro tunc making that oral order a

matter of record establishes the fact that the order
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was actually made and that notice was actually post-

ed as required. These things must therefore be taken

as established facts in this case.

At the time of the appointment of a guardian

for his estate in Sitka Precinct, appellant Tuppela

was "a person likely to be put under guardianship"

residing "without the district." Hence the notice

given "in such manner as the commissioner shall di-

rect" was valid under the above statute. This sec-

tion does not mean that a person must have acquired

a permanent residence or legal domicile without the

district on order to come within its purview. The

person is repeatedly designated in the statute as

"such absent person." The purpose seems plain

that when the person likely to be put under guar-

dianship is actually sojourning, though without any

fixed intention of permanency, without the district,

the notice of hearing on the appointment of a

guardian with respect to his estate within the dis-

trict may be given in such manner as the commis-

sioner shall direct.

The word "reside" when used in a statute does

not necessarily mean having a legal domicile. It

means " inhabitance " as distingU(ished from legal

residence or domicile when the language and purpose

of the statute carry that intention.

"The exact meaning given to the words 're-

side' and 'residence' depend oftentimes upon the

connection in which they are used, and upon the
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general purpose of the legislation in which they

may be employed."

State ex rel Mickey vs. SheUeck, (Neb.) 107

N. W. 1022-1023.

In the law of process and service thereof the

term "residence" is generally synonymous with "in-

habitance."

Atkinson v. Wash, d: Jeff. College, (W.

Va.) 46 S. E. 253-259.

On the subject of "residence" generally, see

Keyes v. Moderm Brotherhood, (Mo.) 105

S. W. 685-687.

Lebanon School District v. Landraff School

Bist., (N. H.) 74 Atl. 186.

A close parallel is presented in the law of con-

structive service of process in attachment proceed-

ings. The Supreme Court of Mississippi, constru-

ing a statute providing for the issuance of a writ

of attachment against a non-resident, says:

"To constitute a non-resident within the

meaning of the law, it is not necessary that he

should have abandoned his domicile, but one may
have a residence in one place and a domicile in an-

other."

Morgan v. Nunes, 54 Miss. 308.

See also

Irving v. Raymond, 110 N. Y. Supp. 1100.
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People V. Ilendrichsoii, 104 N. Y. Supp. 122.

Michael v. Michael (Tex.) 79 S. W. 74.

Jensen v. Donahue, (Neb.) 96 N. W. 639.

Black's Law Dictionary, title "Residence."

It is true that the order appointing the guard-

ian refers to Tuppela as residing within the district.

The word '

' residence
'

' as used in that order obvious-

ly was intended to mean that his legal domicile was

in the district. The admitted fact is that lie actually

resided or abode outside of the district. It is also

admitted that he was insane. He was, therefore, a

person ''residing without the district," having an

estate within the district and "likely to be put under

guardianship," thus falling within the express terms

of the statute.

The case of Martin v. White, 146 Fed. 461, tl-e

onl}' authority relied upon by appellant in the court

below, and doubtless the only one he will be able to

cite here, was a wholly different case. In that case

White had simply disappeared. There was noth-

ing to show that he was or ever had been outside of

the district of Alaska. It was an established fact in

that case that he had never been adjudged insane,

and that no inquest of insanity had ever been held

to determine that question. Of course the personal

status of insanity can only be established by person-

al service on the person alleged to be insane, and that

as a matter of fact is the sum of the holdings of the

court in the case of Martin vs. White. In that case
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the order appointing the guardian seems merely to

have assmned that White was an insane person, but

never having been adjudged insane and there being

nothing to show that he was ever outside of the dis-

trict, he was not a person likely to be put under

guardianship residing out of the district, hence did

not fall within the purview of the above statute, sec-

tion 1743. A bare statement of the facts in that case

as found in the opinion so clearly distinguishes it

from this that further argument seems unnecessary.

A Minnesota statute couched in precisely the

same terms as the Alaska statute, section 1743 above

quoted, except that the word "likely" in the first

line of the Alaska statute is substituted for the word

"liable" in the first line of the Minnesota statute,

was held by the Supreme Court of that state not to

require any personal notice to the person liable to be

put under gTiardianship where the application for

the appointment of a guardian was for his estate

and not for his person, the person being at the time

absent from the county. It w^as held that any notice

to all persons interested, that the judge might order,

was sufficient.

Davis V. Hudson, (Minn.) 11 N. W. 136.

In that case it was further held that no notice

to the ward need be given as the proceeding was not

an adversary proceeding. Under the same statute

we find the Supreme Court of Minnesota holding the

same way in the following cases

:
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Kurte V. St. P. d; D. R. Co., (Minn.) 31

Am. St. Rep. 657-658;

Kurtz V. West Dulufh Land Co., 53 N. W.

1132.

It is generally held that notice to one who has

alread}^ been adjudged a lunatic, of the application

for the appointment of a guardian of his estate is

not necessary. The proceeding is not an adversary

proceeding but own in his own interest.

Whittlesey v. Cuniff, (Mo.) 1 A. L. R.

Ann. 913-918;

Swopes Administrator v. Frazier's Com-

mittee, (Ky.) 37 S. W. 495;

Oster V. Meyer, (Ky.) 67 S. W. 851.

The same is true of the notice of application for

sale of the w^ard's estate where it is for the main-

tenance of the ward and the preservation of his

estate. No notice in such a case of the application

to sell need be given to the ward in the absence of a

statute expressly so providing. Sale for such a pur-

pose is not an adversary proceeding.

Mohr V. Manniere, 101 U. S. 417
;

Myer v. MeGavoek, (Neb.) 42 Am. St. Rep.

627;

Thaw V. Falls etc., 136 U. S. 519.

It is manifest that a proceeding to appoint a
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giiardian for the estate of an insane person residing

without the district is a proceeding in rem. The

requisite of due process of law is, therefore, met by

aiiy sort of notice the statute may prescribe.

Personal notice is not an essential to the consti-

tutionality of such proceedings, as would be the

case where the application is made to determine tlie

question of sanity or insanity. This w^e believe is a

soimd distinction and is the distinction between the

case here presented and that presented in Martin vs.

White above referred to.

We submit that the notice given in this case met

the terms of the statute and conferred complete

jurisdiction upon the court to make the order ap-

pointing the guardian for appellant's estate.

Since the foregoing was placed in the hands of

the printer we have received appellant's brief. We
find therein, on pages 86 and 87, certain criticisms

of the guardian's sale proceeding in addition to his

collateral attack upon the proceedings for the aio-

pointment of the guardian, which latter we have al-

ready considered.

The first and third of these criticisms of the

guardian's sale are that the guardian's bond (Rec-

ord p. 556) was not conditioned as required by sec-

tions 1723 and 1729, Compiled Laws of Alaska, and

that the guardian 's bond on sale was not conditioned

as required by section 1729 (Record p. 565). He
does not point out w^herein either of these bonds fails
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to comply with the statute nor does he quote either of

the statutes referred to, as required by rule 24, subdi-

vision ((') of this court. If, however, this court is in-

clined to examine the sections of the statute cited,

it will be found that although both of these bonds are

conditioned somewhat more broadly than is required

by the statute, that they comply in substance with

everything therein required. It is elemetnary that

a bond given to meet the requirements of a statute

will be construed as having read into it all of the

statutory provisions. Moreover, this guardian's

sale was duly confirmed.

Record pp. 572-573.

If therefore, either of these bonds or both of them

are in any manner defective, the defect was cured by

the order of confirmation.

A decree confirming a judicial sale cannot be

attacked for non-conformity of the bond given by the

officer conducting the sale with that required by the

statute.

Cochetj V. Cole, (Md.) 42 Am. Dec. 683.

The failure to give any bond is a mere error in

the proceedings and does not invalidate the sale after

confirmation.

Arroivsmith v. Harmoning, 108 U. S. 194;

Howhert v. Heyle, (Kans.) 27 Pac. 116;

Arroivsmith v. Glea^on, 46 Fed. 256;

Freeman, Void Judicial Sales, Sec. 22.
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The failure to give a bond as required by sta-

tute on the sale of a word's real estate by the guard-

ian is only available on the part of the ward where

lie has suffered some loss because of such failure.

Arrowsmith v. Gleason, 46 Fed. 256.

The formal approval of a guardian's bond by the

probate judge is a mere formality. Want of such

approval will not invalidate a sale of the ward's

land. Such a defect cannot oust jurisdiction, hence

is cured by confirmation.

Emory v. Vroman, (Wis.) 88 Am. Dec. 727-

729;

Purdey v. Haynes, (la.) 92 Am. Dec. 350-

365;

Myers v. McGavock, (Neb.) 42 Am. St. Rep.

627-640.

The fact of approval by the probate judge of the

guardian's bond when not appearing of record, may
be proved like any other fact by the best evidence

available.

Myers v. McGavock, 42 Am. St. Rep. 627-

640.

Appellant's second criticism of the guardian's

sale proceeding is that the Commissioner did not

certify in writing his approbation of the proposed

sale as required by section 1758.

Here again appellant has failed to comply with



-83-

the rules of this ('oui-t by (|Uoting the state to which

he refers. An examination of the statute, liowever,

will show tliat it does not exen remotely apply to a

ease such as that liere presented. It relates solely

to the sale of real estate belonging to a ward in one

disti'iet, when the ward resides and a guardian has

been appointed in another within the territory of

Alaska. In this ease, however, the Commissioner

did signify his approbation of the proposed sale by

entering a written order that it be made.

Record pp. 563-564.

The fourth criticism is that the petition for sale

does not mention the Porphyry claim while the order

of sale includes that claim. The appellee disclaimed

any interest in the Porphyry claim.

Amended Answer Par. Ill, Record p. 16.

Appellant offered no evidence whatever to show that

he has any title to the Porphyry claim or any interest

therein. The inclusion of this claim in the order of

sale therefore, obviously could not injure appellant

in any way.

The fifth criticism is that the different parcels

were not sold separately, but in one lump sum. Ap-

joellant cites neither statute nor decision requiring

that parcels of real estate or mining claims shall be

sold separately. As a matter of fact, the Alaska

statute governing sales on execution to which refer-

ence is made for guardian's sales, makes it a mat-
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tcr of discretion with the guardian and the probate

judge as to whether or not real estate shall be sold

in parcels. Tliere is not one word of evidence in

the record tlial an offer to sell in ])arcels would

have promoted the bidding or that a sale in parcels

would have produced a higher price. In the absence

of some such evidence it cannot be said that there

was any abuse of discretion on the guardian's part

in not offering the claims separately.

On pages 84 and 85 of the appellant's brief, we

find a]3pellant's argiunent in support of the sw^eep-

ing charges of fraud made in his complaint. From

a reading of that complaint one would gain the im-

pression that the guardian's sale ^vas reeking with

fraud. His proof, however, did not raise even a

suspicion of fraud.

In his brief appellant admits that the estate

had no money with which to do the assessment work,

and that the work had to be done or the property

sold. The evidence which we have discussed under

the first head of this brief show^s that Mills, the

guardian, testified that the w^hole estate consisted of

these claims, and a small house in Sitka, w^hich could

not be sold because the title was such that it could not

be conveyed.

Eecord p. 217.

It is now complained that Mills did not examine the

claims. The evidence, how^ever, shows that he did

(Record pp. 213-214), but it is difficult to see how^
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an examination of tlic claims would have enhanced

their value or raised money with which to pay the

assessment work. y /

The fact that Mills hW^sold the Golden Gate

and Golden Horn elahns to a])pellee for $105,000 is

also commented upon as indicating fraud in tlie

guardian's sale. The evidence shows, however, that

on one of these claims, (the Golden Horn) there was

then already a developed mine, that the sale included

a mill which had cost over $30,000, and a power plant

sufficient to o])erate the whole Chichagoff Mine,

and that the company in which Mills was interested

had alread^y spent over $50,000 in development work.

Record pp. 216, 217, 218.

It is true that appellee hefore the petition for

guardian's sale was filed, began publication of a

notice of forfeiture against Tuppela. That notice,

however, w^as void on its face because it was pub-

lished for only sixty days instead of ninety days as

required by law. Some argimient is attempted that

the recording of this defective forfeiture notice cast

a cloud upon the title. Being void on its face it cre-

ated no cloud. In any event assuming that appellant

and appellee were co-owners of these claims, the ap-

pellee had a perfect legal right to publish the for-

feiture notice against the appellant for his unpaid

assessment work. It certainly is no fraud to do a

legal act. If they were not co-owners, it was ob-

viously because appellant had no interest in the
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elaims and the guardian had nothing to sell. The

conduct of appellee in offering to pay $1,000 for

claims which the evidence overwhelmingly shows

were then mere prospects with only a speculative

value, so far from establishing fraud negatives any

fraudulent purpose. On the question of adequacy

of price we refer the court to our discussion of the

testimony of George T. Jackson, James L. Freeburn

and P. R. Bradley. This testimony clearly demon-

strates that the value of the Over-the-Hill and the

Rising Sun at the times of the guardian's sale was

wholh^ uncertain and purely speculative.

Jackson's Testunony, Record pp. 374-390

Inc.;

Freeburn 's Testimony, Record pp. 413-418

inc., 426-427;

Bradley's Testimony, Record pp. 443-461

inc.

The court found "that the said offer was made and

the sale was had in absolute good faith and not in

pursuance of any conspiracy or design on the part

of the defendant and Mills or either of them to cheat,

swindle or defraud the plaintiff and was made with-

out collusion or fraud of any kind, and that at said

time the sum of $1,000 was all that said interest, or

supposed interest was reasonably worth."

Finding No. II, Record pp. 39-40.

This finding was based upon the evidence which



was scarcely cont'licting in its favor. Undci" the pre-

sumptions of verity which are to be accorded to the

trial court's findings as sliown hy the authorities

cited under head Jl of this brief, this finding- (fannot

be soundly disturbed. Touching the proof necessary

to the establishment of fraud, this court has said

:

"As to the character of proof necessary to

sustain the charges it must be constantly borne

in mind that fraud is never presumed. It may

however, be inferred from facts and circumstances

connected with the transactions; but in all cases

of this character the fraud, collusion or conspir-

acy alleged in the bill must be proven to the

satisfaction of the court. The proof on these

points, in order to entitle the complainant to any

relief, must be clear, distinct and certain."

Holton V. Davis, 108 Fed. p. 150.

See also

Maxwell Land Grant Case, 121 U. S. 381;

Colorado Coal d- Iron Co. v. U. S., 123 U.

S. 307;

U. S. i\ Budd, 144 U. S. 554;

U. S. V. San Jacinto Tin Co., 125 U. S. 273.

A judicial sale will not be vacated after con-

firmation because of subsequent discovery of a valu-

able mine adjacent to the premises whereb)^ their

market value has been greatly increased even though

the purchase money has not yet been paid.



Virginia Fire Ins. Co. r.s. Cottrell, 17 Ani.

St. Eep. lOS.

Mere inadequacy ol* ])rice is not sufficient

ground for setting aside a judicial sale after confir-

mation.

Vallum r. BcaU, (Md.) 83 Atl. 1095.

We submit that while tlie appellant's charges

of fraud loom large, his proofs are exceedingly small,

and are comi)letely overcome by the overwhelming

preponderance of the evidence.

V.

Appellant was guilty of such laches as to bar

a recovery in this action.

The statute of limitations has no application to

suits in equity where laches is invoked as a bar. The

statute of limitations merely fixes a limitation be-

3'ond which the courts cannot extend the time for

iH'inging action. Within that limit the equitable doc-

trine of laches prevails so as to defeat a recovery

because of an}^ delay, however short of the statutory

period, when the facts make the maintenance of the

action inequitable. This rule has been very fre-

quently applied in cases of speculative mining prop-

erty. In such cases a very short period of delay is

held sufficient to bar a recovery.

In the case of Great West Mining Co. v. Wood-

mas, (Colo.) 23 Pac. 908-911, the delay in bringing

the action was less than two years. The court held



tliat such laches i)iccluded a reeuvery. Toueiiing the;

statute of liniitatious the court said:

"The statute fixes a limitation beyond which

the courts cannot extend the time, but within this

Hmit the peculiar doctrine of courts of equity

should prevail."

In the case of Atwood v. Small, 6 Clark & F. 356,

cited with approval in Great West Mining Co. v.

Woodmas, supra, it was held that relief should be

refused in reference to mining property where a de-

lay of six months had intervened between the time

when the appellant acquired knowledge of the al-

leged frauds and the bringing of the action.

In the case of Pollard v. Clayton, 1 Kay & J.

480, also cited with api:)roval in the Woodmas case,

relief was refused where the delay was eleven

months.

In the case of Graff v. Portland Town <£• Min-

eral Co., (Colo.) 54 Pac. 854, the delay in bringing

the action was a little over one year. The complain-

ants were held guilty of such laches as to bar recov-

ery.

In Uolgatc v. Eaton, IIG U. S. 33 (29 L. Ed.

538), a delay of a year and a half was held sufficient

to preclude relief.

In Bird v. Rautman, (iMd.) 36 Atl. 1099, a delay

of one year after knowledge of the facts, was held

sufficient to bar a recoverv.
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In Societe Foneeire v. Millikcn, 135 U. S. 304,

309, (34 L. Ed. 208), a delay of less than two years

after rendition of a jiulgiment and a))out a year

after the sale of land thereunder was held fatal.

In Broivn vs. County of Buena Vista, 95 U. S.

157 (24 L. Ed. 422), a delay of eleven months after

discovery of the facts was held fatal.

In Curtis v. Lakin, 94 Fed. 251, a delay of about

one year after discovery of the adverse conveyance,

during w^hicli period the mining claims had greatly

increased in value, was held laches barring the ac-

tion. The court said:

"Special reasons existed in the case in hand

which required the plaintiffs to be prompt in the

assertion of their rights when they became aware

that Lakin claimed the Utah property as his own.

In the first place, the property consisted of min-

ing claims which were subject to great and sud-

den fluctuations in value, and the rule is that one

claiming an interest in property of that nature

must take steps to establish his title with all con-

venient speed, if he has reasonable grounds to be-

lieve that such asserted interest will be denied by

those in possession of the property who are at the

time engaged in developing it."

See also

Sagadalioc Land Co. v. Ewing, 65 Fed. 702

;
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City of Lea ccn worth r. Douglas, (Kans.)

53 Pac. 123;

Twin Lick Oil Co. v. Marhury, 91 U. S. 587,

(23 L. Ed. 328).

A party is not only chargeable with notice of the

adverse claim which he actually has, but also with

such notice as he would have acquired by making

such inquiry as a man of ordinary intelligence would

make under the circumstances. This is especially

true where the property is mining property or other

speculative property of fluctuating value.

In Johnson v. Standard Mining Co., 148 U. S.

360-371 (37 L. Ed. 480-486) it was held that where

the question of laches is in issue the plaintiff is

chargeable with such notice as he might have ob-

tained upon inquiry, provided the facts already

known by him were such as to put upon a man of

ordinary intelligence the duty of inquiry. The

court said:

*'The duty of inquiry was all the more per-

emptory in this case from the fact that the prop-

ertv of itself was of uncertain character, and was

liable, as is most mining property, to suddenly de-

velop an enormous increase in value. This is ac-

tually what took place in this case. A property

which, in October, 1880, plaintiff sold to Chatfield

upon the basis of $4,800 for the whole mine, is

charged, in a bill filed October 21, 1887, to be

worth $1,000,000, exclusive of its accumulated
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profits. Under such circumstances, where prop-

erty has been developed by the courage and energy

and at the expense of the defendants, courts will

look with disfavor upon the claims of those who
have lain idle while awaiting the results of this

development, and will require not only clear proof

of fraud, but i)rompt assertion of plaintiff's

rights."

In Patterson v. Heivitt, 195 U. S. 309, 319 (49

L. Ed. 214, 218), the court having announced the

general doctrine that the defense of laches is avail-

able in suits in equity where the delay is much short

of the statute of limitations, says :

'

' Indeed, in some

cases the diligence required is measured by months

rather than by years.
'

'

Poverty and pecuniary embarassment is no ex-

cuse for postponement of the assertion of a plain-

tiff's rights.

Hay ward v. Elliott National Bank, 96 U. S.

611, (24 L. Ed. 855) ;

Pratt V. California Mining Co., 24 Fed.

869-879.

On the subject of laches generally see

Lindley on Mines, Vol. 3, Sec. 872, p. 2190;

Also

Pomeroy's Equity Jurisprudence, Vol. 5,

Sec. 23, pp. 45-46.
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Measured by the foregoing authorities it would

seem tliat the appellant Tuppela soundly should be

held barred by his own laches in instituting this ac-

tion. He was discharged from the Oregon asylum

December 19, 1917. This suit was not brought until

seventeen months later. The evidence shows that

early in December, 1917, shortly after his discharge

from the asylum, one Nikula, with whom he was then

]*esiding at Astoria, Oregon, telegraphed the guard-

ian Mills, inquiring about the estate; that thereafter

several telegrams were exchanged and early in Janu-

ar}^, 1918, the guardian Mills wrote appellant per-

sonally and fully concerning the guardian's sale of

the claims. (Defendant's exhibit 2, Record pp. 596 to

399 inc.) Obviously he then had full knowledge of

the fact that the appellee was in possession of and

claiming to own said claims. This was almost a year

and a balf before he brought this suit. In any event

he had knowledge of such facts as charged him with

notice of what he would have discovered by any sort

of inquiry at that time.

During this period of almost eighteen months,

the appellee had at great expense developed a mine

and demonstrated its value. At the time of the

guardian's sale it was nothing but a prospect and re-

quired the expenditure of large sums to determine

whether or not it had any workable value whatever.

The case is thus brought on its facts squarely

within the rule announced in the various authorities

hereinbefore cited from the highest courts of the
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land. It presents a typical ease in which the doctrine

of laches barring a recovery should l^e applied and

enforced.

By way of more specific answer to appellant's

brief, which has just been served upon us, w^e sub-

mit the following:

Mis-statement of Proofs in Appellant's Brief.

On page 18 appellant states that plaintiff re-

pudiated sale of property as soon as he learned about

it, and he cites testimony of Mills, pp. 257-258. Ref-

erence to the record shows that there was no evidence

to support this statement. The testimony is that

Tuppela's attorney refused to accept the balance of

the proceeds of the sale.

On page 49 appellant states that appellee stipu-

lated that plaintiff could take judgment for a half

interest in the Golden West and Porphyry claims;

and he refers to pages 80 and 81 of the record. Ex-

amination of the record shows that no such stipula-

tion was made ; but that defendant simply disclaimed

as to those claims ; stating they were abandoned.

(See also Par. Ill, Amended Answer, Rec-

ord p. 16).

On pages 51 and 60 appellant states that the

record show^s that Hanion transferred a half in-

terest in Pacific claim to plaintiff, and he refers to

Record page 552. The only evidence of this is a
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portion of an answer made by defendant on infor-

mation and belief in a suit to which Tuppela was

not a ]>arty.

On page ")() of his brief appellant states that h'-

proved title to Golden West and Porphyry claims,

bnt all he did was to introduce the location notices,

one of which, (Golden West), was in Hanlon's

unnie.

Record pp. 539-540.

On page 62 and 63 of brief appellant states that

neither Peterson nor Tuppela could write English

at the time of location of Over-the-Hill claim, but

Tuppela repeatedly stated he could write.

Record pp. 159-193;

Defendant's Exhibit 4, Record p. 602.

All documents filed as Exhibits by plaintiff such as

proofs of labor, etc., prove he could write his name.

Record pp. 509-510-511-512-529.

On page 70 it is stated that counsel for defend-

ant never contended at the trial that it was neces-

sary for plaintiff to prove an agreement for any

specific aliquot part of Over-the-Hill claim. This

is not true.

Record pp. 155-186-187-188-189-190.

On page 74 appellant states that Hanlon did not

sue the company for a half interest in the Over-the-
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Hill claim. This statement is not supported by any

evidence.

On ])ages 80 and 81 appellant states that Tup-

pela did not know of sale of alleged interest in the

claims until September or October, 1918. The un-

disjDuted evidence is that he was notified by Mr. Mills

in December, 1917, and again in January, 1918.

Record pp. 468-469-470;

Defendant's Exhibit No. 2, Record pp. 596-

597-598-599.

AVhile we believe we have demonstrated under

heading No. II of this brief that appellant never

had any interest in the Over-theHill claim, yet even

if his own version is correct he never could have had

more than an undivided one-quarlier interest, for

the reason that the forfeiture notice introduced as

plaintiff's Exhibit H (Record p. 530) was void and

not in compliance vrith. section 2324, Revised Statutes

of the United States. It was not published in the

newspaper published nearest the claims, either in a

direct line or by the usual travelled route.

Record pp. 132-136 inc.

Haynes v. Briscoe, 67 Pac. 157;

Pikes Peak et al Lodes, 34 L. D., p. 281

;

Turner v. Sawyer, 150 U. S. p. 578

;

Lindley on Mines, 3d Ed., Vol. 2, Sec 676,

p. 1622.



-97-

And no proof of publication was made or recorded

until October, 1919, five months after this suit was

commenced.

Record p. 530, 531, 532.

Appellant complains that the trial court did not

give him a decree for the Porphyry and Golden West

claims and a half interest in the Pacific and Rising

Sun. It was conceded by appellee that appellant

owned a half interest in the Rising Sun claim, and,

as appellant did not, at any place in his complaint,

claim to own more than a one-half interest in the Ris-

ing Sun, it is plain that at the trial the issue was

confined to that half interest. If we are correct in

our contention that the guardian's sale w^as not void,

appellee is entitled to a decree dismissing the action

as to that claim, as well as the Over-the-Hill. Ap-

pellee disclaimed as to any interest in the Golden

West and Porphyry (Par. Ill, amended answer.

Record 13. 16) and appellant introduced no evidence

of title to these claims, nor to the Pacific.

We also wish to briefly discuss appellant's as-

signments of error which have not already been fully

discussed herein ; and we respectfully submit the fol-

lowing :

Assigmnent of error No. V is disposed of by

Finding No. IX. The court found the facts request-

ed by the appellant. (Record p. 43).

Assigmnents of error Nos. VI, VII, IX and X
are immaterial.
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Assignments Nos. VIII and XI are not support-

ed by the evidence.

The finding set forth in assignment No. XIII

would have been immaterial if made. Such an agree-

ment, not in writing, would be void under the statute

of frauds. (Sec. 1878 Comp. Laws Alaska, also head-

ing II this brief.)

The finding mentioned in assignment No. XIV
was not supported by the evidence ; and, in view of

the other findings of the court which are amply sup-

ported, would have been immaterial.

The findings set forth in assignments Nos. XV
and XVI were made by the trial court. (Record p.

38, finding No. II).

Finding requested in assignment No. XVII im-

material. The notice was given as required by law

(Record pp. 602-3-4-617-18-19) . The record was

never amended but was merely made to speak the

truth by the order nunc pro tunc, and no notice was

required to be given to the insane person.

Comp. Laws Alaska, sec. 1743, hereinbefore

quoted.

Finding set forth in assignment No. XVIII
that Mills was appointed guardian of the estate of

Tuppela, was made (Record p. 38; Finding of Fact

II) and the remainder of the finding mentioned in

said assignment was immaterial.
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Finding set forth in assij^iment No. XIX was

immatoi'ial.

Finding set t'ortli in assignment No. XX was

made (Finding of Fact No. 11, Record p. 38).

The findings set forth in assignments Nos. XXI,
XXII, XXIII, XXIV and XXV are immaterial.

The findings set forth in assignment No. XXVI
are not supported by any evidence.

Findings set forth in assignments Nos. XXVII
and XXVIII are immaterial.

The court did find that the claims mentioned in

assignment No. XXIX were sold to the defendant

for $1,000.00; but could not find that the price was

inadequate ; for the reason that the same would have

been contrary to the overwdielming weight of the evi-

dence. (Record i)p. 374-390 inc., 413-418 inc., 426,

427 and 443 to 461 inc.)

The court made the Finding of Fact set forth

in assignment No. XXX (Finding No. II, Record

p. 39).

The finding set forth in assignment No. XXXI
was made by the trial court. (Finding No. VI, Rec-

ord p. 42).

Finding set forth in assignments Nos. XXXII,
XXXIII and XXXIV were immaterial.

Finding set forth in assignment No. XXXV
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was made by the trial court (Finding of Fact No.

VII, Record p. 42).

Finding set forth in assignment No. XXXVI is

not based upon the facts (Amended answer, par.

VII, Record p. 15).

Finding mentioned in assignment No. XXXVII
is immaterial and not supported by any proof.

The conclusion of law mentioned and set forth

in assignment No. XXXVIII is not supported by

the evidence.

The conclusions of law mentioned in assign-

ments Nos. XXXIX, XXXX and XXXXIV could

not be made from the evidence.

The conclusion of law set forth in assignment

No. XXXXIII could not be made from the evidence,

and would have been immaterial in any event.

The conclusion of law mentioned in assigmiient

No. XXXXV could not be made from the evidence

and was outside the issue tried.

The conclusion of law set forth in assignment

No. XXXXVI could not have been m.ade from the

evidence and would have been contrary to the law

as applied to the evidence.

The undisputed evidence upholds the court's

Finding of Fact No. I mentioned in assignment No.

XXXXVII.
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The error mentioned in assi^iment No.

XXXXVTII is immaterial and trivial.

The findings mentioned in assignments Nos.

XXXXIX, L, Li and LIl are supported by the un-

eontroverted evidence.

Finding No. VI II mentioned in assignment No.

LVI was based upon the great weight of the evi-

dence.

Finally, we submit that the evidence shows Ijy

a clear preponderance that appellant Tuppela never

had any interest in the Over-the-Hill claim ; that ap-

pellant and appellee never were in fact tenants in

common in that claim, and though appellee labored

under the mistaken impression that there was such

a tenancy in common the supposed tenancy in com-

mon was dissolved by the guardian's sale and ap-

pellee's purchase thereunder whether that sale be

valid or void, and that thereafter appellee had a pcv-

fct right to purchas the paramount title and secure

patent for its own sole use and benefit.

We further submit that in any event the guard-

ian's sale was not void, and that after confirmation

the defects in the guardian 's sale proceedings cannot

be attacked in this action, and that in any view of the

case the proceedings for the appointment of the

guardian are collateral proceedings and cannot be

attacked in this action, in that they were not so

vitally defective, if defective at all, as to deprive the
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probate court of jurisdiction to appoint the guard-

ian. The appellant was guilty of laches.

The findings of the court amply sustain the de-

cree and are supported by a preponderance of the

evidence. The decree should be affirmed.

Respectfully submitted,

OVERTON G. ELLIS,

ROBERT E. EVANS,
H. L. FAULKNER,

Attorneys for Appellee.


